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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 








(No. 5275) 






In re COPIAH GUERNSEY DAIRY COOPERATIVE, INC. AMA Docket 
No. 87-1. Decided December 4, 1957. 






Scope of 8c(15) (A) Proceeding—Cooperatives 





Proceeding is not one for adjudicating matters of policy and amendment to 
order does not become invalid because a cooperative association of 
producers allegedly cannot profitably operate thereunder as a handler 
since the act does not provide for any special treatment for a coopera- 
tive as a handler in this respect. 








Payments Under Order as Violative of Due Process 






Order provisions for payments into producer-settlement fund, for marketing 
services and for administrative assessments are authorized by the act 
and are constitutionally valid. 







Interstate Commerce—Regulation of 
Intrastate Handling of Milk 






Finding in the issuance of an order that all handling regulated was in cur- 
rent of interstate commerce or directly burdened, obstructed or affected 
such commerce upheld in light of evidence of competition between inter- 
state handling and intrastate handling. 







Liberty of Contract—Facts Occurring 
After Issuance of Order 










Consent of handlers is not required for obligation to make payments under 
an order. The fact that petitioner came into existence after order was 
issued does not make order invalid or inapplicable to it, and petitioner’s 
remedy for any alleged hardship is to seek amendment. 








Computation of Base Rating of Members 






Milk produced by petitioner’s members and shipped to a nonpool plant Sep- 
tember 1, 1955, through November 15, 1955, properly excluded from 
computation of daily base of petitioner’s members. 






Henley, Jones and Henley, of Hazlehurst, Mississippi, for petitioner. Messrs. 
John M. Durbin and Joseph A. Walsh, for Agricultural Marketing Serv- 
ice. Mr. Will Rogers, Hearing Examiner. 





Decision by Thomas J. Flavin, Judicial Officer 


AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 16 A.D. 1193 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 7 
cultural Adjustment Act (1933), as reenacted and amended by | 
the Agricultural Marketing Agreement Act of 1937 and subse. f 
quent amendments (7 U.S.C. 601 et seq.), involving the validity 


of Order No. 87, as amended (7 C.F.R. 987.1 et seq.), issued 


under the act and regulating the handling of milk in the Cen- | 


tral Mississippi marketing area. The petitioner is a cooperative 
association of producers and during the period involved herein 
petitioner operated a fluid milk plant at Hazelhurst, Copiah 
County, Mississippi, and was a handler regulated under the 
order. 


The petitioner contends, in part, that the order, as amended, 
is invalid as it does not effectuate the purposes of the act, is 
confiscatory and takes petitioner’s property without due process 
of law. Petitioner further contends that the amended order is 
invalid as applied to it because the milk and milk products it 
handles are not in interstate commerce and do not burden, 
obstruct or affect such commerce. An answer to the petition 


was filed November 16, 1956, by the Deputy Administrator, | 


Agricultural Marketing Service, United States Department of 
Agriculture. The answer upheld the validity of the order and 
the application of the order, as amended, to petitioner. 


A hearing was held in Jackson, Mississippi, before Will 
Rogers, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, on May 16, 1957. 
Petitioner was represented by J. L. Lotterhos, Jr., Attorney 
at Law, Crystal Springs, Mississippi, and respondent was rep- 
resented by Joseph A. Walsh, Office of the General Counsel, 
United States Department of Agriculture. After the hearing, 
the parties filed briefs. On October 2, 1957, the hearing exam- 
iner issued a report containing proposed findings of fact and 
conclusions and recommending that the petition be dismissed. 
Petitioner filed exceptions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Petitioner, Copiah Guernsey Dairy Cooperative, Inc., is 
a corporation organized and existing under the Agricultural 
Association Law of the State of Mississippi with its address 
and principal place of business at Hazelhurst, Copiah County, 
Mississippi. During the period November 16, 1955, through 
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| December 31, 1956, petitioner operated a fluid milk plant at 
' Hazelhurst, Mississippi, and was a handler regulated under 


7 ; Order No. 87, as amended, issued under the act and regulating 
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' the handling of milk in the Central Mississippi marketing area. 


2. Pursuant to a notice issued February 16, 1954 (19 F.R. 
978), a public hearing was held in Jackson, Mississippi, on 
March 15-19, 1954, on a proposed marketing agreement and 
order regulating the handling of milk in the Central Mississippi 
marketing area to be made effective pursuant to the act. In- 
cluded in the proposed marketing area were Copiah and Hinds 
counties, Mississippi. Upon the basis of evidence introduced 
at the hearing and the record thereof, the Deputy Administra- 
tor, Agricultural Marketing Service, issued a recommended 
decision July 7, 1954 (19 F.R. 4235), and time was given for 
filing exceptions thereto. A decision by the Acting Secretary 
of Agriculture was issued September 3, 1954 (19 F.R. 5820). 
The decision reads, in part, as follows: 


“Milk which would be regulated under the proposed marketing 
agreement and order is in the current of interstate commerce 
or directly burdens, obstructs or affects interstate commerce 
in milk or its products. 


“The marketing area specified in the proposed order, herein- 
after known as the Central Mississippi marketing area, includes 
all of the territory within the counties of Claiborne, Copiah, 
Covington, Forrest, Hinds, Jasper, Jefferson Davis, Jones, 
Madison, Marion, Perry, Rankin, Scott, Simpson, Smith, Wal- 
thall, Warren, Wayne, Lamar (except beat 2 thereof), and 
Lawrence (except beats 1, 2 and 3 thereof). Approximately 800 
dairy farmers, located in more than 30 Mississippi counties, 
supply more than 80 million pounds of milk annually to fluid 
milk plants primarily for disposition to consumers in this area. 
This milk is purchased in competition with milk which is 
marketed outside the State of Mississippi and it is sold in 
competition with milk and milk products produced in other 
States. 


“Some of the Class I milk marketed in the Central Missis- 
sippi area comes from out-of-State sources. Handlers who 
would be regulated under the proposed order find it necessary 
in order to fill the needs of their fluid or Class I markets to 
supplement the milk received from producers with milk or 
products of milk from outside sources. These supplemental sup- 
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plies are handled in the same plants and commingled with pro- 
ducer milk. The supplemental supplies may, and do, come from 
sources outside the State of Mississippi. 


“The record discloses that handlers serving the Central Mis- f 
sissippi marketing area import dry milk solids to supplement 
local supplies. Such imports are used primarily to produce, orf 
build up the nonfat solids contents of, buttermilk and chocolate 
milk drinks. These two products made up more than 12 per- > 
cent of the total sales of fluid milk and fluid milk products by f 
handlers. The State Health Regulations require that milk solids 
used for such purposes be derived from Grade A milk. Plants 
located in the Chicago and Wisconsin areas have been approved 
by the Mississippi Health Department as sources of supply. 
Complete data on the volume of nonfat milk solids used by | 
handlers in the proposed marketing area are not available. The | 
record shows, however, that nearly all the handlers are using | 
supplemental supplies of such solids and that their use is more | 
frequent during the fall and winter months when receipts of 
milk from farmers are at their lowest point. A comparison of 
actual data showing receipts and sales in the different sections 
of the proposed marketing area indicates that substantial quan- 
tities of nonfat solids are used. In the Jackson market, for 
example, during January and the months of October through | 
December of 1951, handlers sold an average of 230,000 pounds 
monthly of fluid milk and fluid milk products, including cream, 
in excess of their total receipts of fluid milk from producers 
and plants both in and out of the State. Fluid sales in the 
Laurel-Ellisville portion of the marketing area also exceeded 
fluid receipts during three months of 1951. Under the health 
regulations, such differences would need be derived from non- 
fat solids from Grade A sources in the Chicago or Wisconsin 
areas. Although these comparisons do not reflect the full extent 
of the use of Grade A nonfat solids, they nevertheless show 
that substantial quantities of milk sold by handlers are derived 
from interstate sources. 

“Approvals to ship Grade A milk into Mississippi have been 
extended by the State Health Department to plants in several 
states, including Wisconsin, Indiana and Ohio. Health Depart- 
ment officials testified that Grade A bulk milk shipments have 
been received in the proposed area in the past from these plants 
when required. 

“A milk plant located in New Orleans, Louisiana, bottles 
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milk which is purchased by a retail store chain and hauled to 
Forrest County, Mississippi, for sale to consumers through 
stores located in that portion of the proposed marketing area. 
Milk from this same plant is sold in southwestern Mississippi 
in competition with milk sold by handlers who would be regu- 
lated pursuant to the proposed order. Milk bottled on the gulf 
coast by a dealer who would be a handler under this proposed 
order is sold on a milk route in Jones County. Routes from 
the same plant in which this milk is bottled serve customers 
in the State of Alabama. One plant located in Washington 
County, which serves the proposed marketing area, received 
shipments of special milk from the State of Wisconsin from 
June to December 1953. 


“A large portion of the milk purchased within Mississippi 
for sale as Class I milk in the proposed marketing area is 
bought in competition with milk purchased for sale in other 

























directly engaged in the interstate shipment of milk. 


“All Mississippi producers of Grade A milk must conform 
to the health inspection requirements of the State Board of 
Health, which are uniform throughout the State. It is rela- 
tively easy, by virtue of their location and health approval, for 
farmers having Grade A approval to shift sales of milk between 
these alternative outlets in response to prices offered. The rec- 
ord shows that there has been shifting of producers between 
plants in those counties where such alternative outlets are 
available. Important competition of this nature occurs in the 
southern portion of the State. Three plants located in the 
southern portion of the Central Mississippi milkshed supply 
milk to New Orleans handlers. These plants are regulated 
under Federal Order No. 42. Another plant located in this 
same area has been shipping milk to Texas markets for fluid 
use, 


“These four plants receive milk from more than a thousand 
producers, most of whom are located in Mississippi. More than 
400 of these producers are located in Walthall, Lincoln, Forrest, 
Marion, and Lamar Counties. More than 150 Central Missis- 
sippi producers are located in these counties. 


“Gulf coast handlers located in Mississippi who distribute 
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milk on routes in competition with New Orleans and other 
handlers, and whose routes extend into Alabama, also compete 
for milk supplies from producers in the southern portion of 
the milkshed. Central Mississippi handlers sell milk to various 
outlets, including military installations, in competition with 
gulf coast distributors and distributors located in Alabama. 


“A plant located in Newton County sells milk in the current 
of interstate commerce. Some of its milk is sold to Central 
Mississippi handlers and much of the remainder goes to dis- 
tributors in Alabama and Louisiana. This plant receives milk 
from farmers in four counties where many producers supply- 
ing Central Mississippi handlers are located. 


“At least two other Mississippi plants which sell bulk milk 
regularly in interstate commerce sell milk from time to time 
to Central Mississippi handlers. It is evident, therefore, that 
the prices paid by the plants which would be subject to the 
proposed order are affected by and have a direct effect upon 
the prices and quantities of fluid milk which is moved in inter- 
state commerce. 


“Fluid milk handlers compete for’milk supplies with nearby 
manufacturing plants selling manufactured milk products in 
interstate commerce. There are three such manufacturing 
plants located in the general production area from which the 
Central Mississippi marketing area draws its milk supply. 
These plants make products such as cheese, dry milk solids, 
butter, ungraded cream, condensed milk and evaporated milk. 
These plants purchase ungraded milk from dairy farmers whose 
farms are located in the same area that supplies Grade A milk 
for the marketing area. The products manufactured in these 
plants are disposed of both in and outside the State of Mis- 
sissippi in competition with such products produced in out-of- 
State plants. 


“The record shows that when fluid milk plants serving the 
proposed marketing area have Grade A milk in excess of their 
needs for fluid uses, part of such excesses are used in the manu- 
facture of ice cream and ice cream mix, and the remainder of 
such milk is disposed of to manufacturing plants. Some of this 
ice cream is sold to outlets outside the State of Mississippi. 


“Ice cream and ice cream mix are not required to be made 
from Grade A milk under the regulations of the State Board 
of Health, and therefore, graded milk used for such purposes 
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is in direct competition with ungraded milk. Handlers disposed 
of approximately 2.5 million pounds of milk and cream derived 
from Grade A milk to manufacturing plants during the flush 
production months of 1951—the most recent data available at 
the time of the hearing. The volume of excess milk above 
Class I requirements has increased considerably since that time. 
The excess Grade A milk from Central Mississippi handlers 
which is disposed of to manufacturing plants is manufactured 
into products such as cheese and evaporated milk, and sold in 
other States and within Mississippi in competition with similar 
products produced in other States. 


“It is concluded, therefore, that milk which would be regu- 
lated under the proposed marketing agreement and order is in 
the current of interstate commerce and directly burdens, ob- 
structs and affects interstate commerce in milk and _ its 
products.” 


8. On September 24, 1954, the order regulating the handling 
of milk in the Central Mississippi marketing area, including 
the counties of Copiah and Hinds, Mississippi, was issued to 
be effective November 1, 1954 (19 F.R. 6257). The findings 
of the Secretary with respect to such order read, in part, as 
follows: 

(1) The said order, and all of the terms and conditions 
thereof, will tend to effectuate the declared policy of the act; 


““(2) The parity prices of milk as determined pursuant to 
section 2 of the act are not reasonable in view of the price of 
feeds, available supplies of feeds and other economic conditions 
which affect market supply of and demand for milk in the said 
marketing area, and the minimum prices specified in the order 
are such prices as will reflect the aforesaid factors, insure a 
sufficient quantity of pure and wholesome milk and be in the 
public interest; 






































* * 





* 









“(4) All milk and milk products handled by handlers, as 
defined in this order, are in the current of interstate commerce 
or directly burden, obstruct or affect interstate commerce in 
milk or its products ;” 

4. Pursuant to notice issued November 25, 1955 (20 F.R. 


8756), a public hearing was held in Jackson, Mississippi, on 
December 15-21, 1955, on a proposal for amendment of the 
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milk marketing order regulating milk handling in the Central 
Mississippi marketing area. It was proposed that additional 


counties, including the counties of Lincoln and Pike, Mississippi, | 


be added to the marketing area. Upon the basis of evidence 


introduced at the hearing and the record thereof, the Deputy 


Administrator, Agricultural Marketing Service, issued a recom- 


mended decision August 8, 1956 (21 F.R. 6040), and time was [ 


given for filing exceptions thereto. A decision by the Acting 
Secretary of Agriculture was issued September 18, 1956 (21 
F.R. 7253). The decision approves and adopts as its material 
issues and findings and conclusions, as if set forth in full in 
the decision, the material issues and the findings and conclusions 
of the recommended decision. The pertinent parts of the find- 
ings and conclusions contained in the recommended decision 
and approved and adopted by the decision are as follows: 


“No testimony was submitted by proponents concerning the 
distribution of fluid milk by regulated handlers in Pike county. 
No testimony was submitted which would indicate the extent 
and significance of competition for fluid sales among regulated 
and unregulated handlers in Amite county. It is concluded 
that these counties should not be included in the marketing 
area. 


* *# * 


“The marketing area should also be extended to include the 
counties of Adams, Jefferson, Lincoln, Franklin and the re- 
mainder of Lawrence county (Beats 1, 2 and 3). 


“Regulated handlers distribute fluid milk in these counties. 
The largest concentration of such distribution occurs in Adams 
and Lincoln counties where one regulated handler, among others, 
disposes of approximately 16 percent of his Class I sales in that 
area. Another regulated handler distributes approximately 12 
percent of his Class I sales in an area which includes Jefferson, 
Lawrence and Lincoln counties. It is recommended that Frank- 
lin county be included in the marketing area, in order to estab- 
lish a contiguous area, and to assure handlers, who may become 
regulated as a result of the area extension cited above, that 
their costs for milk distributed in Franklin county will be on a 


competitive basis.” 


5. On September 26, 1956, an amendment was issued to be 
effective October 1, 1956 (21 F.R. 7481). The amendment in- 
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cluded Lincoln County, Mississippi, in the marketing area but 
excluded Pike County, Mississippi, therefrom. The findings of 
the Secretary with respect to such amendment read, in part, 
as follows: 


“(1) The said order, as amended, and as hereby further 
amended, and all of the terms and conditions of said order, 
as amended, and as hereby further amended, will tend to effecu- 
ate the declared policy of the act; 


“(2) The parity prices of milk produced for sale in the said 
marketing area as determined pursuant to section 2 of the act 
are not reasonable in view of the price of feeds, available sup- 
plies of feeds and other economic conditions which affect market 
supply and demand for such milk, and the minimum prices 
specified in the order, as amended, and as hereby further 
amended, are such prices as will reflect the aforesaid factors, 
insure a sufficient quantity of pure and wholesome milk and 
be in the public interest; and 


* * * 


“(4) All milk and milk products handled by handlers, as 
defined in this order, are in the current of interstate com- 
merce, or directly burden, obstruct or affect interstate com- 
merce in milk or its products;” 


6. From the institution of Order No. 87, that is, from 
October 1, 1954, to September 1, 1955, the producers who later 
became members of petitioner shipped their milk to the Walker- 
Flint Dairy Co., Jackson, Mississippi, and from September 1, 
1955, through November 15, 1955, petitioner shipped the milk 
of its members to the plant of the South Texas Producers As- 
sociation at Magnolia, Mississippi. Petitioner’s plant at Hazel- 
hurst, Mississippi, was in operation commencing November 16, 
1955, and petitioner there received the milk of its members 
and distributed such fluid milk on routes in Copiah, Hinds, 
Lincoln and Pike counties, all in the State of Mississippi. 


7. The market administrator for the order assessed peti- 
tioner for payments pursuant to sections 987.97, 987.94 and 
987.95 of the order to the producer-settlement fund, the market- 
ing service fund and the administrative assessment fund, re- 
spectively. The petitioner has failed to pay $5,093.12 to the 
producer-settlement fund for the period April 1956 through 
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August 15, 1956, $339.57 to the administrative assessment 
fund for the period November 1955 through November 1956, 
and $411.70 to the marketing service fund for the period Janu- 
ary 1956 through August 15, 1956. 


8. On or about January 1, 1957, petitioner sold or disposed 
of its assets to Copiah Dairies, Inc. Petitioner has not been 
dissolved and its members are stockholders in Copiah Dairies, 
Inc. 


CONCLUSIONS 
I 


Petitioner contends that Order No. 87, as amended, is in- 
valid as it does not effectuate the purposes of the act and is 
contrary to public policy. Section 2(1) of the act (7 U.S.C. 
602(1)) declares it to be the policy of the act to establish and 
maintain such orderly marketing conditions for agricultural 
commodities in interstate commerce as would establish parity 
prices, and section 8c(18) of the act (7 U.S.C. 608c(18)) 
modifies this to provide for the prices therein prescribed. Thus, 
it is the statutory policy to establish and maintain an orderly 
market to bring about and maintain the statutory price level. 
In re Beatrice Foods Co., 15 A.D. 767 (1956), aff'd, Beatrice 
Foods Co. Vv. Benson (N.D. Okla., decided February 25, 1957), 
16 A.D. 177 (1957); In re Terrace Park Dairy, 12 A.D. 1383, 
1898 (1953); see Wm. H. Heinemann Creameries, Inc. and 
Kewaskum Dairy Company v. Benson (E.D. Wis., decided Octo- 
ber 30, 1953). See also United Milk Producers of New Jersey 
v. Benson, 225 F. 2d 527, 529 (D.C. Cir. 1955) ; Grant v. Ben- 
son, 229 F. 2d 765 (D.C. Cir. 1955), cert. denied, 350 U.S. 1015 
(1956). The findings and conclusions of the decision which 
formed the basis for the issuance of the original order to the 
effect that such order would “tend to effectuate the declared 
policy of the act; namely, to establish and maintain, by means 
of the regulatory provisions expressly provided for in the act 
for such purposes, such orderly marketing conditions in the area 
as will tend to establish prices to the producers of milk for 
the marketing area at a level as will reflect the factors set 
forth in section 8c(18) of the act, insure a sufficient quantity 
of pure and wholesome milk for the marketing area, and be 
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in the public interest.” (19 F.R. 5823.) The purposes of the 
order, as set forth in the decisions with respect thereto, clearly 
fall within the statutory policy of the act. In re Beatrice Foods 
Co., supra. The question as to whether the amended order does 
actually effectuate the declared policy of the act is not proper 
for decision in a section 8c(15)(A) proceeding. In re Clover 
Leaf Dairy Co., 15 A.D. 339 (1956); In re Roberts Dairy Com- 
pany, 4 A.D. 84, 89 (1945); In re William S. Wright, 2 A.D. 
827 (19438); In re A. M. Goodman, 2 A.D. 377 (1948). Cf. 
Pacific States Box & Basket Co. v. White, 296 U.S. 176, 182 
(1935). Moreover, petitioner complains that the policy of the 
act is not effectuated as to it because of the effect of the order 
on it in its capacity as a handler, that is, petitioner complains 
of the payments it is required to make as a handler under the 
order. It alleges, in effect, that it is unable to make a profit 
as a handler. Even if we assume that such is the case, such 
assumption does not establish that the amended order does 
not tend to effectuate the declared policy of the act. 


Petitioner, in its brief, cites public policy statements con- 
cerning cooperative associations of producers under other stat- 
utes. Such policy statements are not controlling under the act 
and producer-owned and producer-controlled cooperatives oper- 
ating as handlers under an order are to be treated the same 
as proprietary handlers except as specifically provided in the 
act. See United States v. Rock Royal Cooperative, Inc., 307 
U.S. 583 (1939). Petitioner as a handler owning and operating 
a distributing plant is to be treated as any other handler. The 
act, in the statements of policy contained therein, does not pro- 
vide for any special treatment to an association of producers in 
its capacity as a milk handler or distributor. 


II 


Petitioner further contends that the disputed order is in- 
valid because the payments it is required to make thereunder 
to the producer-settlement fund, the marketing service fund 
and the administrative assessment fund constitute a taking of 
petitioner’s property without due process of law and are con- 
fiscatory in violation of the fifth amendment to the Constitu- 
tion. Petitioner also alleges that the order prevents small co- 


1Similar purposes were stated for subsequent amendments to the order. See 21 F.R. 1723, 
1982, 7258 and 7481. 
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operatives from processing and marketing the milk of their 
members. 


The provisions of Order No. 87, as amended, providing for 


the various payments complained of herein are specifically f 


authorized by the act? and are of established validity. See 
e.g., United States v. Rock Royal Cooperative, Inc., supra; H. P. 
Hood & Sons, Inc. v. United States, 307 U.S. 588 (1939); 
United States v. Wrightwood Dairy Co., 315 U.S. 110 (1942); 
In re Sunflower Dairy Company, Inc., 15 A.D. 1 (1956). The 
disputed order in general and the sections thereof creating the 
producer-settlement fund, marketing service fund and admin- 
istrative assessment fund are supported by the presumption, 
which has not been overcome by petitioner, that there are facts 
in existence which justify them. Borden’s Farm Products Co., 
Inc. V. Baldwin, 293 U.S. 194, 209 (1934); Pacific States Boz 
& Basket Co. v. White, supra, at p. 185; United States v. Rock 
Royal Cooperative, Inc., supra, at p. 567. Petitioner has failed 
to sustain its burden of proving that the provisions of Order 
No. 87, as amended, establishing such funds are not in accord- 
ance with law or are improperly administered. United States 
v. Rock Royal Cooperative, Inc., supra; Bailey Farm Dairy 
Co. v. Jones, 61 F. Supp. 209 (E.D. Mo. 1945), aff'd, 157 F. 2d 
87 (8th Cir. 1946), cert. denied, 329 U.S. 788 (1946); Wawa 
Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 (E.D. Pa. 1944), 
aff'd, 149 F. 2d 860 (3d Cir. 1945). Moreover, we conclude that 
the order, as amended, is supported by substantial evidence’ 
and constitutes a valid and reasonable exercise of administra- 
tive discretion.‘ 


If petitioner’s arguments with respect to the alleged lack 
of due process in the issuance of the contested order are in- 
tended to mean that the provisions of such order unlawfully 
discriminate against the petitioner in that they create a hard- 


See sections 8c(5)(C), 8c(5)(E) and 10(b)(2)(i) of the act (7 U.S.C. 608c(5)(C), 608¢ 
(5)(E) and 610(b) (2) (i)). 

See Dockets No. AO 252 and 252 A2. 

‘“The background and legislative history of the Agricultural Marketing Agreement Act 
of 1937, as amended, leave no doubt that Congress gave the Secretary broad discretion in 
its administration.” Queensboro Farm Products, Inc. v. Wickard, 187 F.2d 969, 977 (2d Cir. 
1943). The “terms” of the Order are largely matters of administrative discretion” and the 
technical details “are left to the Secretary and his aides.” Stark v. Wickard, 321 U.S. 288, 
310 (1944). The responsibility of selecting the means of achieving the statutory policy and 
the relationship between the remedy and policy are peculiarly matters for administrative 
competence. American Power & Light Co. v. Securities and Exchange Commission, 329 U.S. 
90, 112 (1946); Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 618-614 
(1590). 
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ship, such contention is insufficient to require the granting of 
relief from regulation. See, e.g., Queensboro Farm Products, 
Inc. V. Wickard, 47 F. Supp. 206, 211 (E.D. N.Y. 1942), aff'd, 
187 F. 2d 969 (2d Cir. 1943). The fact that a particular regu- 
lation ‘‘may demonstrably be disadvantageous to certain areas 
or persons” is not enough to constitute a violation of the due 









1939); — process clause. Secretary of Agriculture v. Central Roig Re- 
1942); fining Co., 338 U.S. 604, 617-619 (1950); In re Central Dairy 
}. The Products Company, 12 A.D. 303, 312 (1953), and cases cited 






therein. A member of the class which is regulated may suffer 
economic losses not shared by others as a direct consequence 
of regulation, but this does not constitute per se a violation 
of the due process clause. See, e.g., Bowles v. Willingham, 321 
U.S. 503, 518 (1944). Nor does the evidence introduced by 
petitioner establish that the payments required of it pursuant 
to the disputed order were confiscatory.’ See, e.g., Hegeman 
Farms Coop. Vv. Baldwin, 293 U.S. 163 (1934); Wawa Dairy 
Farms, Ine. v. Wickard, 149 F. 2d 860, 863-864 (3d Cir. 1945). 
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III 


Petitioner avers, in effect, that the amended order is invalid 
and has been invalidily applied to it because the milk and 
milk products it handles are not in interstate commerce and 
do not burden, obstruct or affect such commerce. In issuing 
the order the Secretary found that the handling of milk regu- 
lated was in the current of interstate commerce or directly 
burdened, obstructed and affected interstate commerce in milk 
or its products. In United States v. Wrightwood Dairy Co., 
supra, it was held that Congress in enacting the statute con- 
ferred the full scope of the commerce clause of Article I of 
the Constitution of the United States. The findings and con- 
clusions set forth in Findings of Fact 2, 3, 4 and 5 are suf- 
ficient to justify the issuance of the amended order under the 
commerce clause of the Constitution and section 8c of the act. 
Mandeville Island Farms, Inc. Vv. American Crystal Sugar Co., 
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Such is the case even when we consider petitioner’s exhibits 7, 8 and 9, which the hearing 
examiner excluded from the record herein. 
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There are 28 counties included in the Central Mississippi 
marketing area under the order. During the period involved 
herein, petitioner sold the milk of its members in the counties 
of Copiah, Hinds, Lincoln and Pike, all in the State of Mis- 
sissippi. The first three counties are within the Central Mis- 
sissippi marketing area. Handlers regulated under the order 
who ship milk in interstate commerce also distribute milk in 
the area in which petitioner alleges it sells all of its milk. Such 
interstate handlers of milk are in direct competition with other 
handlers in the area, such as petitioner, who distribute milk in 
intrastate commerce. Such competition justifies the regulation 
of the purely local handlers. If the interstate handlers were 
required to pay producers the minimum price specified under 
the order while the local handlers were not, the interstate 
handlers would be placed at a competitive disadvantage which 
would cause the regulatory scheme to break down. The un- 
regulated intrastate handler “could force his competitors deal- 
ing in interstate milk to surrender the [local] market or seek 
to reduce prices to producers in order to retain it.” United 
States v. Wrightwood Dairy Co., supra, at p. 121. The Wright- 
wood case specifically holds that such economic competition 


justifies the regulation of both intrastate and interstate 
handlers. 


IV 


Petitioner ascribes additional reasons for the invalidity of 
Order No. 87, as amended. It asserts that the contested order 
interferes with its liberty of contract in that it never agreed 
to the payments required of it under the order or to the market- 
wide pool created thereunder. A marketing order may become 
effective even if the handlers to be regulated thereunder fail 
or refuse to sign a marketing agreement. (See section 
8c(9)(B).) Nor does governmental regulation of industry 
require approval by each member of the industry to be regu- 
lated. An attack upon the pooling provisions of the order 
similar to that of petitioner was disposed of at page 572 in 
United States v. Rock Royal Cooperative, Inc., supra, wherein 
the United States Supreme Court upheld the validity of such 
a pooling arrangement against objections “to the alleged de- 
privation of liberty and property accomplished by the pooling 
requirement in taking away from the defendants their right to 
acquire milk from their patrons at the minimum class price, 
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according to its use, and forcing the handlers to pay their 
surplus, over the uniform price, to the equalization pool in- 
stead of to their patrons.” 

Petitioner further alleges that the Secretary did not have 
before him at the time of the issuance of the contested order 
the facts as to petitioner’s peculiar situation. The Secretary 


' could not have had these alleged facts before him at the time 


of the issuance of the order as petitioner was not then in ex- 
istence. It is unclear what inferences petitioner is attempting 
to draw from this alleged fact. It has been found and concluded 
above in this decision that the order constituted a valid and 
reasonable exercise of administrative discretion and was sup- 
ported by substantial evidence in the record of the hearings 
which form its basis. Therefore, such regulation continued to 
be effective and applicable until modified or suspended by sub- 
sequent legislation or subsequent regulations adopted in com- 
pliance with duly ordained standards of administrative pro- 
cedure. Willapoint Oysters, Inc. v. Ewing, 174 F. 2d 676, 683 
(9th Cir. 1949), cert. denied, 338 U.S. 860 (1949); Acme Fast 
Freight, Inc. v. United States, 7 Pike & Fischer Admin. Law 
(2d) 186 (S.D. N.Y. 1957); In re Clover Leaf Dairy Company, 
supra, at p. 333. It must be remembered that the Secretary in 
issuing the disputed order was engaging in a quasi-legislative 
activity and that the order was subject to change in the future 
if experience and developments indicated that a change was 
desirable. Petitioner’s recourse, in meeting the alleged hardship 
to it resulting from the order, was to petition the Secretary, 
in his quasi-legislative capacity, to amend or suspend the op- 
eration of the order as to it. The record does not show that 
any such request was made. A new handler entering into a 
market regulated under the act is not exempt from regulation 
until specifically made subject thereto as the result of rule 
making procedures, as petitioner appears to contend. Orders 
issued under the act are of general applicability and petitioner’s 
fluid milk operation made it a handler and subject to regulation 
under the order. In addition, as stated above, the act does not 
provide for any special treatment of cooperative associations 
of producers in their capacity as handlers under an order issued 
pursuant thereto that is material to the issues involved herein 
and even if the alleged fact that petitioner could not compete 
with proprietary and other cooperative handlers was brought 
to the Secretary’s attention in a rule making proceeding, special 
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treatment of petitioner would not be required and failure so tof 
provide would not necessarily result in the conclusion that the 
order was “not in accordance with law.” 


Finally, petitioner contends that the market administrator | 
erroneously interpreted and applied the order when he refused 
to include in the computation of the daily base of its members 
for base rating purposes the milk produced by petitioner’s 
members during the period September 1, 1955, through No- 
vember 15, 1955. During this period, all of such milk wasf 
shipped to the plant of the South Texas Producers Association 
at Magnolia, Mississippi. Such plant did not qualify as a fluid 
milk plant under the order and the operator thereof was not a 
handler regulated thereby. Accordingly, during such period the 
milk of petitioner’s members was not received by a handler at 
an approved plant and such milk was properly excluded in com- 
puting the bases of petitioner’s members pursuant to section 
987.80 of the order (7 C.F.R. 987.80). Moreover, during this 
period, the milk of petitioner’s members was not and could 
not have been received by petitioner at its plant at Hazelhurst, 
Mississippi, as petitioner’s plant did not begin operations until 
November 16, 1955, and petitioner did not become a handler 
under the order until that date. 


In conclusion, Order No. 87, as amended, is valid and the 
petition should be dismissed. 


All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned here- 
in, any suggestions, requests, etc., inconsistent with this de- 
cision are denied. 


ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed 


Copies hereof shall be served upon the parties and the market 
administrator for Order No. 87, as amended. 


*Section 987.80 reads, in pertinent part, as follows: 

“$987.80 Determination of daily base. The daily base of each producer shall be calculated 
by the market administrator as follows: Divide the total pounds of milk received by all 
handlers from such producer during the months of September through January by the number 
of days from the first day milk is received from such producer during said months to the last 
day of January, inclusive, but not less than 120 days.’? [Emphasis supplied. ] 
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(No. 5276) 


In re CHARLES P. Mossy, JR., d/b/a CEDAR GROVE FARMS. AMA 
Docket No. 87-2. Decided December 9, 1957. 


Producer Referendum—Producers Eligible to Vote— 
Referendum Procedure 


Producer referendum favoring enlargement of the marketing area under 
Order No. 87 upheld against contentions (1) that only dairy farmers 
producing milk for sale in the territory proposed to be added should 
vote in the referendum, (2) that the act requires approval of three- 
fourths of the eligible producers rather than two-thirds of the producers 
voting in the referendum, (3) that a cooperative association of producers 
which voted as an association was ineligible, (4) that a cooperative 
association of producers voted on behalf of producers who were not 
members of the association, (5) that eligible producers did not receive 
ballots, and (6) that referendum agent did not advertise the holding 
of the referendum. 


Scope of Proceeding—Burden of Proof— 
Absence of Legal Injury 


Allegations of lack of necessity for amendment to order or that order does 
not tend to effectuate the act are not proper for decision de novo in 
8c(15) (A) proceeding. Burden of proving findings arbitrary, order pro- 
visions invalid and order illegally confiscatory as to petitioner was not 
met by petitioner. 

Floyd, Cameron and Deen, of Meridian, Mississippi, for petitioner. Mr. Joseph 
A. Walsh, for Agricultural Marketing Service. Mr. Will Rogers, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601 et seq.), involving the valid- 
ity of an amendment effective October 1, 1956, to Order No. 
87, as amended, issued under the act and regulating the handl- 
ing of milk in the Central Mississippi marketing area. The 
disputed amendment, in part, added several counties to the 
marketing area covered by the order. Petitioner was made a 
regulated handler under the order by the contested amendment 
as he operates a fluid milk plant and distributes fluid milk in 
Lauderdale County, Mississippi, one of the added counties. 
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Petitioner contends that the amendment effective October 1, 
1956, is invalid as it is not supported by substantial evidence f 
and is unnecessary, arbitrary and capricious. Petitioner fur- 
ther contends that the disputed amendment was invalidly issued 
because the referendum which preceded such amendment was 
improperly conducted and the standards set forth in the act 
for determination of producer approval were improperly ap- 
plied. An answer to the petition was filed December 14, 1956, 
by the Acting Deputy Administrator, Agricultural Marketing 
Service, United States Department of Agriculture. The answer 
upheld the validity of the disputed amendment and the appli- 
cation of the order, as amended, to petitioner. 


A hearing was held in Jackson, Mississippi, before Will 
Rogers, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, on May 15, 1957. Petitioner 
was represented by Winston Cameron, Attorney at Law, Mer- 
idian, Mississippi, and respondent was represented by Joseph 
A. Walsh, Office of the General Counsel, United States Depart- 
ment of Agriculture. After the hearing, the parties filed briefs. 
On October 21, 1957, the hearing examiner issued a report con- 
taining proposed findings of fact and conclusions and recom- 
mending that the petition be dismissed. Petitioner filed excep- 
tions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Petitioner, Charles P. Mosby, Jr., is an individual doing 
business as Cedar Grove Farms, whose address is Meridian, 
Lauderdale County, Mississippi. Petitioner distributes Class | 
milk in the general area of Meridian, Mississippi, and is 4 
handler subject to Order No. 87, as amended, issued under the 
act and regulating the handling of milk in the Central Mis- 
sissippi marketing area. Some of the milk distributed by peti- 
tioner is produced by him and the balance is purchased from 


approximately 25 producers. 


2. Pursuant to a notice issued November 25, 1955 (20 F.R. 
8756), a public hearing was held December 15-21, 1955, in 
Jackson, Mississippi, on a proposed amendment of the milk 
marketing order regulating milk handling in the Central Mis- 
sissippi marketing area. It was proposed that 10 counties, in- 
cluding Lauderdale, Newton and Neshoba, be added to the 
marketing area. 
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8. Upon the basis of evidence introduced at the hearing and 
the record thereof, the Deputy Administrator, Agricultural 
Marketing Service, issued a recommended decision August 8, 
1956 (21 F.R. 6040), and time was given for filing exceptions 
thereto. A decision by the Acting Secretary of Agriculture was 
issued September 18, 1956 (21 F.R. 7253). The decision ap- 
proves and adopts as its material issues and findings and con- 
clusions, as if set forth in full in the decision, the material 
| issues and the findings and conclusions of the recommended 
decision. The pertinent part of the findings and conclusions 
contained in the recommended decision and approved and 
adopted by the decision is as follows: 

“The marketing area should be extended to include Lauder- 
dale, Neshoba, Newton and Clarke counties. 

“Producers proposed that the marketing area by extended 
to include these four counties. This territory is located ap- 
proximately northeast of the present marketing area. Regu- 
lated handlers are in substantial competition with unregulated 
handlers in the area recommended for inclusion. Plants located 
at Meridian and Newton (in Lauderdale and Newton counties, 
respectively) distribute fluid milk in the present marketing 
area and are regulated. In Newton county, regulated handlers 
distribute most of the Class I sales to consumers. In Lauder- 
dale and Neshoba counties, regulated handlers distribute about 
50 percent of the Class I sales in that area. Regulated handlers 
have experienced severe price competition from unregulated 
handlers. All milk sold in Clarke county is distributed by regu- 
lated handlers. No additional regulation would be involved by 
including this county in the marketing area. It is concluded 
that the marketing area should be extended to include Lauder- 
dale, Nesoba, Newton and Clarke counties.” 

Some of the evidence in support of these facts and con- 
clusions is found in pages 18-244 of the record of the December 
15-21, 1955, amendment hearing and in exhibits 5-17 introduced 
therein. 

4, The decision of the Acting Secretary referred to in Find- 
ing of Fact 3 also contained an order directing that a refer- 
endum be conducted among producers supplying milk to the 
Central Mississippi marketing area, a determination of a rep- 
resentative period for such purpose and a designation of an 
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agent to conduct such referendum. Such order reads, in per. 
tinent part, as follows (21 F.R. 72538): 


“Pursuant to section 8c(19) of the Agricultural Marketing 


Agreement Act of 1937, as amended (7 U.S.C. 608c(19)), it is F 
hereby directed that a referendum be conducted. The month f 
of July, 1956, is hereby determined to be the representative f 
period for the purpose of ascertaining whether the issuance of f 
the order amending the order, as amended, regulating the f 
handling of milk in the Central Mississippi marketing area, f 
in the manner set forth in the attached amendment order, is 
approved or favored by producers, as defined in the order, as Ff 
amended, and as proposed hereby to be further amended, who Ff 


during such representative period were engaged in the pro- 


duction of milk for sale in the marketing area as defined in the f 


order, as amended, and as proposed hereby to be further 
amended. 


“John D. Nord is hereby designated agent of the Secretary 


to conduct such referendum in accordance with the procedure | 


for the conduct of referenda to determine producer approval 


of milk marketing orders as published in the Federal Register | 
on August 10, 1950 (15 F.R. 5177), such referendum to bef 


completed on or before the 10th day from the date this refer- 
endum order is issued.” 


5. The referendum agent determined that a mail referen- f 
dum would be appropriate. Producer payrolls submitted to the f 
market administrator’s office by regulated handlers for the} 
month of July 1956 were examined and each producer listed | 


on such payrolls was checked with producer cards maintained 
in such office to determine whether such producer was a mem- 
ber of a qualified cooperative association eligible to vote in the 
referendum. The referendum agent also examined producer 
payrolls of handlers who would be brought under regulation 
by the proposed marketing order and then received all member- 
ship contracts between one of the cooperative associations and 
any of the producers who were members of such cooperative. 
The producer payrolls of handlers to be made subject to regu- 
lation were verified by checking with the health officers of each 
of the counties to be added to the marketing area by the pro- 
posed amendment. This procedure was utilized to ascertain 
the producers eligible to vote in the referendum and of such 
producers those who were members of a cooperative association 
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of producers qualified to vote on their behalf in the referendum. 
Three cooperative associations of producers, Mississippi Milk 
Producers Association, East Central Dairies, and the Noxubee 


6. On September 19, 1956, the referendum agent mailed 
ballots by first class mail to each of the three qualified co- 


| operative associations. A producer ballot along with a copy 
' of the final decision and a letter explaining the referendum 


ae ' was sent by first class mail to each of the 271 independent pro- 
, who f 


ducers. The referendum agent determined that there were 
1,189 producers eligible to vote in the referendum. The pro- 
posed amendment was approved by a vote of 769 to 153, or by 


' 83.4 percent of the eligible producers voting in the referendum. 


The contested amendment was approved by a vote of 700 to 
138 by the producers whose milk was subject to regulation 


prior to the referendum, or by 83.5 percent of the producers 
_ supplying milk to the original marketing area. The amend- 


ment in question was approved by a vote of 69 to 15 by the 
producers in the territory to be added to the marketing area 
by such amendment, or by 82.1 percent of such producers. 


' Noxubee County Grade “A” Milk Producers Association cast 
' 51 votes in favor of the proposed amendment and the Mis- 
 sissippi Milk Producers Association also voted in favor of the 


amendment. East Central Dairies voted in opposition to the 


' proposed amendment. 


7. On September 24, 1956, the referendum agent notified 
the Department that 765 votes, or more than two-thirds of the 
eligible votes, had then been received in favor of the proposed 
amendment. On September 26, 1956, the amendment was 
issued to be effective October 1, 1956. Such amendment added 
to the marketing area new territory including the counties of 
Lauderdale, Newton and Neshoba and reads, in pertinent part, 
as follows (21 F.R. 7481): 


“(c) Determinations. It is hereby determined that handlers 
(excluding cooperative associations of producers who are not 
engaged in processing, distributing or shipping milk covered by 
this order, amending the order, as amended, which is marketed 
within the Central Mississippi marketing area) of more than 
50 percent of the milk which is marketed within said market- 
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ing area, refused or failed to sign the proposed marketing | 
agreement regulating the handling of milk in the said market. 
ing area, and it is hereby further determined that: 


“(1) The refusal or failure of such handlers to sign said 
proposed marketing agreement tends to prevent the effectuation 
of the declared policy of the Act; 


“(2) The issuance of this order, amending the order, as 
amended, is the only practical means pursuant to the declared 
policy of the Act, of advancing the interests of producers of 
milk which is produced for sale in the marketing area; and 


“(3) The issuance of this order amending the order, as 
amended, is approved or favored by at least two-thirds of the 
producers who participated in a referendum thereon and who 
during the determined representative period (July 1956), were 
engaged in the production of milk for sale in the said market- 
ing area. 


“Order Relative to Handling 


“It is therefore ordered, That on and after the effective date 
hereof the handling of milk in the Central Mississippi market- 
ing area shall be in conformity to and in compliance with the 
terms and conditions of the aforesaid order, as amended, and 
as hereby further amended, as follows: 


“1. Delete § 987.6 and substitute therefor the following: 


“*$ 987.6 Central Mississippi Marketing Area. “Central 
Mississippi marketing area” hereinafter called the ‘marketing 
area” means all the territory within the following counties: 
Adams, Claiborne, Clarke, Copiah, Covington, Forrest, Frank- 
lin, Hinds, Jasper, Jefferson, Jefferson Davis, Jones, Lamar 
(except Beat 2 thereof), Lauderdale, Lawrence, Lincoln, Madi- 
son, Marion, Neshoba, Newton, Perry, Rankin, Scott, Simpson, 
Smith, Walthall, Warren and Wayne, all in the State of Mis- 
sissippi.’ ”’ 


CONCLUSIONS 


I 


Petitioner’s primary attack on the amendment effective Octo- 
ber 1, 1956, concerns the referendum conducted to ascertain 
producer approval which preceded the issuance of the con- 
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tested amendment. Petitioner contends that the referendum 
was improperly conducted in that voting therein was not limited 
to the producers in the counties proposed to be added to the 
order regulating the handling of milk in the Central Mississippi 
marketing area. A similar argument was made without avail 
in Benson v. Schofield, 236 F. 2d 719, 721 (D.C. Cir. 1956), 
cert. denied, 352 U.S. 976 (1957). The court held that the act 
contained no such requirement and that, in effect, a referendum 
conducted among farmers producing milk for sale in the regu- 
lated marketing area and in the area proposed to be added to 
such marketing area was proper under section 8c(9)(B) of the 
act (7 U.S.C. 608c(9) (B)).2 See also In re Cullege Club Dairy, 
Inc., 15 A.D. 367, 375-376 (1956); cf. H. P. Hood & Sons, Ine. 
v. United States, 307 U.S. 588, 598 (19389); United States v. 
Wrightwood Dairy Company, 127 F. 2d 907, 911 (7th Cir. 
1942). 


In addition, once the referendum procedure is utilized, the 
act requires approval by only two-thirds of the producers ac- 
tually voting in the referendum and does not require approval 
by three-fourths? of the producers eligible to vote in such ref- 
erendum as contended by respondent. Section 8c(19) of the 
act (7 U.S.C. 608c(19))* provides that the requirements of 
approval shall be held to be complied with if, of the total num- 
ber of producers represented in a referendum conducted among 
producers by the Secretary, the percentage approving is equal 
to or in excess of the percentage required under section 
8c(9) (B). In United States v. Wrightwood Dairy Company, 
supra, these two sections of the statute were construed to re- 


‘Section 8c(9)(B) provides, in pertinent part, as follows: 

“(B) That the issuance of such order... is approved or favored: 

“(i) By at least two-thirds of the producers . . . who, during such representative period, 
have been engaged in the production of such —ye for sale in the marketing area 
specified in such marketing agreement, or order, 

*Petitioner’s contention that the approval of Geinntiinidii of the producers was necessary 
is based on section 8c(5)(B)(i) of the act (7 U.S.C. 608c(5)(B)(i)). Such section was not 
applicable in the challenged referendum. 

‘Section 8c(19) reads, in pertinent part, as follows: 

“For the purpose of ascertaining whether the issuance of an order is approved or favored 
by producers, .. . the Secretary may conduct a referendum among producers. The requirements 
of approval or favor under any such provision shall be held to be complied with if, of the 
total number of producers, or the total volume of production, as the case may be, represented 
in such referendum, the percentage approving or favoring is equal to or in excess of the 
percentage required under such provision. Nothing in this subsection shall be construed as 
limiting representation by cooperative associations as provided in subsection (12) of this 
tection.” 
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quire approval of only two-thirds of the producers voting in 
the referendum. The court said at page 911: 


“The Act requires the approval of two thirds of the pro- 
ducers voting in the referendum cf. Virginian Ry. Co. V. 
System Federation, etc., 300 U.S. 515, 560-561; that is 
made clear by § 8c(19) which we must, of course, give 
effect to in interpreting § 8c(9).” 


It is concluded that the standards set forth in sections 8c (9) (B) 
and 8c(19) of the act for the determination of producer ap- 
proval of the proposed marketing order were properly applied 
by the Secretary in the challenged referendum. 


Petitioner’s further attack on the referendum conducted in 
connection with the amendment to Order No. 87, as amended, 
effective October 1, 1956, is with respect to the details of such 
referendum. Petitioner complains of the inclusion in the refer- 
endum of Noxubee County Grade “A” Milk Producers Asso- 
ciation. Petitioner alleges in his affidavits that such producer 
cooperative was ineligible to vote in the referendum because 
it is located outside the proposed marketing area and because 
during a base period for determining qualification of a plant 
as a supply plant under the order and during July 1956 such 
cooperative shipped into the marketing area less than 50 
percent and, in fact, less than 30 percent of the total pro- 
duction of milk of its members. A producer need not be located 
in a proposed marketing area to be eligible to vote in a refer- 
endum, but need only be engaged in the production of milk 
for sale in the proposed marketing area. (See section 8c(9) (B) 
and Finding of Fact 4.) Nor has petitioner established that 
the association’s plant was not a supply plant under the order 
in July 1956. The referendum agent attested that it was quali- 
fied as a supply plant in July 1956. The exhibit attached to 
petitioner’s affidavit showing such cooperative’s distribution of 
milk by area does not prove that Noxubee was not a supply 
plant as the requirements for qualification as a supply plant 
under the order are based upon the shipment of milk to dis- 
tributing plants. Such plants need not be located in the market- 
ing area but need only distribute milk in the marketing area. 
Furthermore, neither the referendum order nor Order No. 87, 
as amended, required that Noxubee ship 50 percent of its pro- 
ducer milk into the marketing area during July 1956 to be 
eligible to vote in the referendum. 
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A cooperative may vote on behalf of its members and the 
Secretary must consider the approval or disapproval of any 
cooperative association of producers as the approval or dis- 
approval of the producers who are members thereof. See sec- 
tions 8c(12)* and 8c(19) of the act. It is concluded that Noxu- 
bee County Grade “A” Milk Producers Association was prop- 
erly included in the referendum. Petitioner alleges in his reply 
brief, for the first time in this proceeding, that such cooperative 
associaton of producers did not sell the milk of its members 
in the proposed marketing area during the representative 
period, that is, during July 1956. Until this time, petitioner 
had, in effect, conceded that the association did sell some of 
its producers’ milk in the proposed marketing area during the 
representative period and petitioner has failed to introduce 
any evidence to establish that the association did not sell milk 
during such period in the proposed marketing area. 


Petitioner contends that the referendum agent allowed the 
Mississippi Milk Producers Association to vote on behalf of 
producers who were no longer, or who had never been, mem- 
bers of such association. The referendum agent stated that he 
examined producer payrolls submitted to the market admin- 
istrator’s office by regulated handlers for the month of July 
1956 and that each producer listed on the payrolls was checked 
with producer cards maintained in such office to determine 
whether such producer was a member of a qualified coopera- 
tive association eligible to vote in the referendum. He stated 
further that whenever a qualified cooperative association ex- 
ecutes a membership contract with a producer, the original 
membership contract is examined by the market administrator’s 
office and the information is recorded on the producer’s card in 
such office. The referendum agent also examined producer pay- 
payrolls of handlers who would be brought under regulation by 
the proposed marketing order and then received from the Mis- 
sissippi Milk Producers Association the membership contracts 
between such association and any of the producers who were 
members of such association shipping to such handlers. This 


‘Section 8c(12) provides, in pertinent part, as follows: 

“Whenever . . . the Secretary is required to determine the approval or disapproval of 
producers with respect to the issuance of any order, or any term or condition thereof, or the 
termination thereof, the Secretary shall consider the approval or disapproval by any coopera- 
tive association of producers, bona fide engaged in marketing the commodity or product thereof 
covered by such order, or in rendering services for or advancing the interests of the producers 
of such commodity, as the approval or disapproval of the producers who are members of, 
stockholders in, or under contract with, such cooperative association of producers.” 
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procedure for determining the eligible producers represented 
by qualified cooperatives appears to be efficient, thorough and 
proper especially in view of the short period of time available 
to the referendum agent to make such determination and con- 
duct the referendum. 


Petitioner also lists 15 allegedly eligible producers who he 
avers did not receive ballots to vote in the referendum. The 
referendum agent attested that four of these producers were 
producer-handlers or producer-distributors and ineligible to 
vote in the referendum and that ballots were mailed to three 
of the producers on such list. Six of the 15 producers were 
determined by the referendum agent to be members of a quali- 
fied cooperative and did not receive individual ballots. The 
referendum agent failed to account for the two remaining 
allegedly eligible producers. 


The referendum agent’s determination with respect to the 
producer-handlers and producer-distributors appears to be 
proper. In addition, the procedure for the conduct of referenda 
to determine producer approval of milk marketing orders to be 
made effective under the act does not require the referendum 
agent to make certain that ballots and additional material are 
received by the eligible producers or by the cooperative asso- 
ciations representing such producers, but merely directs that 
such voting material be mailed to the qualified producers or 
associations of producers. This was done with respect to at 
least three of the 15 producers listed by petitioner. Moreover, 
at least one of these three producers testified that he did not 
know whether he received a ballot and not that he did not 
receive one. Of the six producers who were determined by 
the referendum agent to be members of a qualified cooperative, 
three producers had been members of the Mississippi Milk Pro- 
ducers Association and appear to have resigned therefrom 
prior to July 1956. However, the referendum agent attested 
that such producers were, in July 1956, members of a qualified 
cooperative eligible to vote in the referendum. Even assuming 
that the referendum agent erred in his determination with 
respect to the six producers referred to and the two allegedly 
eligible producers whose failure to receive a ballot was unex- 
plained and, in fact, even if the referendum agent erred as to all 
15 producers and assuming that these 8 or 15 producers would 
have voted against the proposed marketing order, the resultant 
change would have no material effect upon the outcome of the 





CHARLES P. MOSBY, JR. 1219 
Cite as 16 A.D. 1209 


referendum in view of the large majority of producers in favor 
of the proposed marketing order. Furthermore, petitioner’s 
surmises that 8 producers received and voted individual ballots 
and were also represented by a cooperative association, that 14 
ineligible cooperative members were represented in the refer- 
endum by the Mississippi Milk Producers Associaton and that 
the 52 producers referred to in an affidavit by Ernest L. Shelton 
were not properly accounted for in the referendum are of little 
or no probative value in the face of the explanations given by 
the referendum agent.® 


Petitioner also alleges that the failure of the referendum 
agent to advertise the referendum as required by section 
4(d) (3) of the procedure for the conduct of referenda to de- 
termine producer approval of milk marketing orders to be 
made effective pursuant to the act (15 F.R. 5177) constitutes 
a fatal omission.’ It is not clear that the referendum agent 
failed to furnish the statement required thereby to the press, 
radio and county agents. There is no assurance, of course, 
that the statement described in section 4(d) (3) would be pub- 
lished, broadcast or disseminated if presented to the media of 
information and the fact that such statement may not have 
been published by such media does not establish that the refer- 
endum agent failed to supply the statement. At any rate, in 
view of the overwhelming majority of producers approving the 
issuance of the disputed amendment any such omission of ad- 
vertising constituted at most a harmless error. It cannot be as- 
sumed that 217 eligible producers failed to vote due to the 
lack of furnishing a press release to newspapers, etc. Ballots 
and additional material and information were mailed to all 
eligible producers and they received actual notice of the refer- 
endum. The statement described in section 4(d) (3) would add 


5Such is the case except for three of the 52 producers listed in the Shelton affidavit whc 
were the three producers referred to above who had been members of the Miss‘ssippi Milk 
Producers Association and who had probably resigned therefrom prior to the representative 
period. 

*Section 4(d)(3) provides as follows: 

“(3) On the day the ballots are mailed to producers, present to the daily newspapers 
generally distributed throughout the area, to the radio stations serving the area, and to 
all county agents and PMA county committees within the milkshed, a statement setting 
forth notice of the referendum, of the mailing of ballots to all known producers, of the 
final date for the return of the ballots, and of the time and places where eligible producers 
who have failed to receive the voting materials described in paragraph (d) of this section, 
may obtain the same. The aforementioned notice should also be given at the same time 
by such other means as the referendum agent may deem desirable, including paid advertising 


in daily newspapers.” 
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no more information to the materials mailed to qualified pro- 
ducers other than to apprise eligible producers who failed to 
receive voting materials of the time and place that such ma- 
terials could be obtained. Petitioner has failed to demonstrate 
that any appreciable number of eligible producers did not 
receive the referendum materials and in the absence of such 
a showing a failure to advertise the referendum appears to be 
of little consequence. In addition, petitioner’s assertions that 
all qualified producers having knowledge of the referendum 
would have exercised the right to vote and that all those who 
did not vote would have opposed the amended order are ex- 
tremely speculative and presumptuous. It is to be expected in 
any election that a fair percentage of the electorate will abstain 
from voting therein. This is especially true in an election where 
cooperative associations cast the vast majority of votes. The 
vote of the individual producer generally has little effect where, 
as here, the cooperative associations represented 868 votes. 


II 


Petitioner alleges in his petition and amended petition addi- 
tional reasons for the invalidity of the contested amendment. 
He asserts that the findings in support of the disputed amend- 
ment are contrary to the evidence introduced at the promulga- 
tion hearing upon which they were based, are contrary to the 
public need and are arbitrary and capricious. The question 
whether the amendment effective October 1, 1956, tended to 
effectuate the declared policy of the act or the necessity thereof 
are not proper for decision de novo in a section 8c(15) (A) 
proceeding. In re Beatrice Foods Co., 15 A.D. 767 (1956); 
In re Clover Leaf Dairy Company, 15 A.D. 339 (1956); In re 
Roberts Dairy Company, 4 A.D. 84, 81 (1945); In re William 
S. Wright, 2 A.D. 327 (1948). Cf. Pacific States Box & Basket 
Co. Vv. White, 296 U.S. 176, 182 (1935). Moreover, petitioner 
has the burden of proving the remaining allegations. United 
States v. Rock Royal Cooperative, Inc., 307 U.S. 533 (1939); 
Bailey Farm Dairy Co. Vv. Jones, 61 F. Supp. 209 (E.D. Mo. 
1945), aff'd, 157 F. 2d 87 (8th Cir. 1946), cert. denied, 329 
U.S. 788 (1946); Wawa Dairy Farms, Inc. v. Wickard, 56 F. 
Supp. 67 (E.D. Pa. 1944), aff'd, 149 F. 2d 860 (3d Cir. 1945). 
The disputed order is supported by the presumption, which 
has not been overcome by petitioner, that there are facts in 
existence which justify it. Borden’s Farm Produce Co., Inc. 
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v. Baldwin, 293 U.S. 194, 209 (1934); Pacific States Box & 
Basket Co. v. White, supra, at page 185; United States v. Rock 
Royal Cooperative, Inc., supra, at page 567. The allegations 
contained in the petition, as amended, that the findings in sup- 
port of the contested amendment are arbitrary, capricious and 
unreasonable, and are invalid as a matter of law and contrary 
to the record evidence are mere conclusions of law and fact. 
They do not meet the requirement that a petitioner who seeks 
to challenge the validity of a statute or a regulation thereunder 
must allege specific facts. See, e.g., Pacific States Box & Basket 
Co. Vv. White, supra, at page 185; Leventhal v. District of Co- 
lumbia, 100 F. 2d 94, 96 (D.C. Cir. 1938). Petitioner made no 
attempt to introduce evidence or even present argument to 
show that the disputed amendment was invalid for the reasons 
stated. In any event, we conclude that the amendment effective 
October 1, 1956, and the findings with respect thereto were 
supported by substantial evidence in the record of the hearing 
upon which they were based and that the contested amendment 
constituted a valid and reasonable exercise of administrative 
discretion.’ (See Finding of Fact 3.) 


Similarly, petitioner has failed to sustain the burden of prov- 
ing, and, in fact, has failed to introduce any evidence or argu- 
ment, that the provisions of Order No. 87, as amended, with 
respect to the producer-settlement fund, the marketing service 
fund and the administrative assessment fund are not in accord- 
ance with law or are improperly administered. Such provisions 
are specifically authorized by the act® and are of established 
validity. See, e.g., United States v. Rock Royal Cooperative, 
Inc., supra; H. P. Hood & Sons, Inc. v. United States, supra; 
United States v. Wrightwood Dairy Co., 315 U.S. 110 (1942); 
In re Sunflower Dairy Company, Inc., 15 A.D. 1 (1956). In 
addition, petitioner attempted, at the hearing, to establish that 
the order as applied to him was confiscatory. The fact that a 


™The background and legislative history of the Agricultural Marketing Agreement Act 
of 1937, as amended, leave no doubt that Congress gave the Secretary broad discretion in 
its administration.’’ Queensboro Farm Products, Inc. v. Wickard, 137 F.2d 969, 977 (2d 
Cir. 1943). The ‘“‘terms of the Order are largely matters of administrative discretion’ and 
the technical details ‘‘are left to the Secretary and his aides.” Stark v. Wickard, 321 U.S. 
288, 310 (1944). The responsibility of selecting the means of achieving the statutory policy 
and the relationship between the remedy and policy are peculiarly matters for administra- 
tive competence. American Power & Light Co. v. Securities and Exchange Commission, 
829 U.S. 90, 112 (1946); Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 
604, 613-614 (1950). 

"See sections 8c(5)(C), 8c(5)(E) and 10(b)(2)(i) of the act (7 U.S.C. 608¢(5)(C), 
608¢(5)(E) and 610(b)(2)(i)). 
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particular regulation “may demonstrably be disadvantageous to 
certain areas or persons” is not enough to constitute a viola- 
tion of the due process clause. Secretary of Agriculture y. 
Central Roig Refining Co., 338 U.S. 605, 617-619 (1952); In 
re Central Dairy Products Company, 12 A.D. 308, 312 (1953), 
and cases cited therein. The evidence introduced by petitioner 
falls far short of proving confiscation. See, e.g., Hegeman 
Farms Coop. Vv. Baldwin, 293 U.S. 163 (1934); Wawa Dairy 
Farms, Inc. v. Wickard, 149 F. 2d 860, 863-864 (3d Cir. 1945), 

Petitioner also appears to be challenging the contested pro- 
vision in his capacity as a producer of milk and in behalf of 
producers generally. Petitioner, as the vicarious advocate of 
producers, does not complain of a legal wrong, but only of eco- 
nomic disadvantages which he anticipates will result from the 
disputed amendment. This, however, is merely damnum absque 
injuria and does not create standing to sue. Benson v. Scho- 
field, supra; Kansas City Power & Light Company v. McKay, 
225 F. 2d 924 (D.C. Cir. 1955), cert. denied, 350 U.S. 884 
(1955); United Milk Producers of New Jersey v. Benson, 225 
F. 2d 527 (D.C. Cir. 1955). The act imposes legal duties upon 
milk handlers only and upon the petitioner in his capacity as 
such a handler. The petitioner in his capacity as a producer 
and as the advocate of producers generally has failed to dem- 
onstrate any interference by the contested amendment with a 
legally protected right or interest and may not, in any event, 
prosecute an action in such capacity under section 8c(15) (A) 
of the act (7 U.S.C. 608c(15) (A)). 

In conclusion, the amendment effective October 1, 1956, is 
supported by substantial evidence in the record upon which it 
is based, constitutes a valid and reasonable exercise of admin- 
istrative discretion and was issued after the employment of 
proper procedures.°® 

All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this 
decision are denied. 


*The United States District Court for the Southern District of Mississippi, in Charles 
P. Mosby, Jr., d/b/a Cedar Grove Farms v. United States, an action for a temporary in- 
junction against the operation of the contested amendment, similarly found that the challenged 
referendum was properly conducted. 
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ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed. 

Copies hereof shall be served upon the parties and the market 
administrator for Order No. 87, as amended. 


(No. 5277) 


In re BEN KAPP AND CHLOE ANN KAPP, PARTNERS d/b/a 
KAPP AND COMPANY. P&S Docket No. 2249. Decided Decem- 
ber 2, 1957. 


Falsifying Records—Marked-up Prices— 
Suspension of Registration 


The charges of falsifying scale tickets and issuing incorrect invoices showing 
marked-up purchase prices were admitted by respondents. They consented 
to a 15-day suspension of their registration. 


Mr. Jerome S. Duerest, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint issued by the Director of the Livestock Division, 
Agricultural Marketing Service, on November 5, 1956, charged 
respondents with various violations of the act. Respondents, 
on November 19, 1957, filed an answer admitting the allegations 
contained in the complaint, waiving the right to an oral hearing 
and to the report of the examiner, and consenting to the issu- 
ance of an appropriate order, with findings of fact, requiring 
them to cease and desist from the practices complained of in 
said complaint and suspending their registration for a period 
of 15 days. The Livestock Division, by its attorney, has recom- 
mended that such an order be issued. 


FINDINGS OF FACT 


1. The Oklahoma National Stock Yards, Oklahoma City, 
Oklahoma, hereinafter referred to as the stockyard, was at all 
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times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 


2. Respondents are registered with the Secretary as a 
market agency to furnish clearing services and as a dealer to 
buy and sell livestock for their own account, at the stockyard, 
and at all times mentioned herein were so registered. 


38. Respondents, at the stockyard, on or about 15 specified 
dates and at divers other times during the period from June 1, 
1955, through April 30, 1956, in connection with other similar 
transactions, purchased livestock to fill purchase orders from 
various persons and, in connection with such transactions, re- 
spondent Ben Kapp altered and falsified scale tickets by eras- 
ing the actual purchase prices of the livestock shown on such 
scale tickets and substituting in lieu thereof “marked up” 
prices; and, in accounting to the persons for whom said order 
purchases were made, submitted to them (1) the altered and 
falsified scale tickets purporting to show the actual purchase 
prices, and (2) false and incorrect invoices reporting the 
“marked up” prices as the purchase prices of the livestock 
instead of the actual purchase prices, copies of which scale 
tickets and invoices were made a part of respondents’ accounts 
and records. 


4. Respondents, during the years 1954 and 1955, failed 
to keep accounts, books and records that fully and correctly 
disclosed their operations as a dealer at the stockyard. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that 
respondents wilfully violated sections 312(a) and 401 of the 
act, and section 10 of an act entitled “An Act to Create a 
Federal Trade Commission, to define its powers and duties, 
and for other purposes,” which section is incorporated in and 
made a part of the Packers and Stockyards Act, 1921, by virtue 
of the provisions of section 402 of the latter act. 


Inasmuch as respondents have consented that an order be 
issued requiring them to cease and desist from the practices 
complained of in said Order of Inquiry and Notice of Hearing 
and suspending their registration for a period of 15 days, and 
complainant has recommended that such an order be issued, the 
order will be issued. 





ROY KIRK 
Cite as 16 A.D. 1225 


ORDER 


Respondents shall cease and desist from engaging in the 
unfair, unjustly discriminatory, and deceptive practices set out 
in the Findings of Fact above. 

Respondents shall keep accounts, books and records that will 
fully and correctly disclose all of their operations as a dealer 
at the stockyard. 


Respondents’ registration under the act is suspended for a 
period of 15 days. 

This order shall become effective on the sixth day after 
service. 

Copies hereof shall be served upon the parties. 


(No. 5278) 


In re Roy KIRK, d/b/a Roy KIRK LIVESTOCK COMMISSION 
MARKET. P&S Docket No. 2245. Decided December 5, 1957. 


Shippers’ Proceeds—Improper Sale of Livestock— 
Cease and Desist—Consent Order 


The order requires respondent to cease and desist from using shippers’ pro- 
ceeds improperly, operating as a registrant without sufficient working 
capital, and selling consigned livestock to employees. 

Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Leonard Fuhrer, of Alexandria, Louisiana, and Mr. C. T. ‘Tad’ 
Sanders, of Kansas City, Missouri, for respondent 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint issued by the Director, Livestock Division, Agricul- 
tural Marketing Service, on October 18, 1956, charged respond- 
ent with various violations of the act and the regulations. On 
November 5, 1956, respondent filed an answer admitting the 
jurisdictional allegations but denying or attempting to explain 
the other allegations. On September 11, 1957, respondent filed 
a supplemental answer stating that while he does not admit 
the truth of the allegations contained in the Order of Inquiry, 
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he does not wish to contest the charges brought against him, 
and consenting to the issuance of “all orders and decrees neces- 
sary and proper.” Complainant has recommended that an 
order be issued requiring respondent to cease and desist from 
the practices complained of in the Order of Inquiry. 


FINDINGS OF FACT 


1. The Roy Kirk Livestock Commission Market stockyard, 
Alexandria, Louisiana, is now and was at all times mentioned 
in the Order of Inquiry and Notice of Hearing a posted stock- 
yard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to sell livestock on a commission basis and as a dealer 
to buy and sell livestock for his own account, at said stock- 
yard, and at the times of the transactions of respondent com- 
plained of in the Order of Inquiry and Notice of Hearing was 
so registered. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceed- 
ings under the Packers and Stockyards Act provides as follows: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, 
in his discretion, may allow the respondent to consent to 
an order. In so consenting, the respondent must submit, 
for filing in the record, a stipulation or statement in which 
he admits at least those facts necessary to the Secretary’s 
jurisdiction and agrees that an order may be entered 
against him. Upon a record composed of the complaint 
and the stipulation or agreement consenting to this order, 
the Secretary may enter the order consented to by the 
respondent, which shall have the same force and effect 
as an order made after oral hearing. 
The facts admitted by the respondent and set forth in the 
Findings of Fact above, are sufficient to subject him to the 
jurisdiction of the Secretary of Agriculture under the pro- 
visions of the above section. 
Inasmuch as respondent has stated that he does not wish 
to contest the charges in this proceeding and has consented 
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to the issuance of an appropriate order herein, and complainant 
has recommended that an order be issued requiring respondent 
to cease and desist from the practices complained of in the 
Order of Inquiry and Notice of Hearing, the order will be 


issued. 


ORDER 


Respondent shall cease and desist from (1) using shippers’ 
proceeds for purposes of his own and purposes other than the 
payment of lawful marketing charges and the remittance of 
net proceeds to shippers, (2) operating as a dealer, or market 
agency, or both, without sufficient working capital, (3) selling 
livestock consigned to him for sale on a commission basis to 
trading partnerships composed of respondent and others or 
to his employees, and (4) selling livestock for the accounts 
of trading partnerships composed of respondent and others or 
for the accounts of his employees in competition with livestock 
consigned to him for sale on a commission basis. 

This order shall become effective 6 days after service and 
copies hereof shall be served upon the parties. 


(No. 5279) 


In re MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Decided December 13, 1957. 


Continuation of Rates and Charges 
Since the parties are agreed, the respondents are authorized to continue 
assessing their current rates and charges up to and including December 
19, 1959. 


Mr. Harold M. Carter, for Livestock Division,Agricultural Marketing Serv- 
ice. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). An order was 
issued on June 10, 1957 (16 A.D. 502), continuing in effect 
to and including December 19, 1957, an order issued on June 
9, 1955 (14 A.D. 446), as modified by orders issued on April 
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9, 1956 (15 A.D. 381), and December 20, 1956 (15 A.D. 1306). 
The order of June 9, 1955, as continued in effect by the order 
of June 10, 1957, was further modified by an order issued on 
November 7, 1957 (16 A.D. 1098). Respondents are authorized 
under these orders to assess the current rates and charges. 


On December 10, 1957, the respondents filed a petition re- 
questing that the order of June 9, 1955, as modified, be con- 
tinued in effect for a period of two years, unless further modi- 
fied before that date. 


Prior to the issuance of the orders of June 9, 1955, April 9, 
1956, December 20, 1956, and November 7, 1957, notices of the 
petitions therefor were published in the Federal Register, and 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch 
as the present petition does not involve an increase of rates 
and charges lawfully prescribed by the Secretary or any rates 
and charges for services not heretofore covered by order, it is 
found that further notice and public procedure on this order 
are unnecessary. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted. 


Since the parties are agreed, the petition is granted and 
the order issued on June 9, 1955, as modified by the orders of 
April 9, 1956, December 20, 1956, and November 7, 1957, is 
continued in effect during the life of this order. 


The respondents who must prepare for and be ready to 
comply with this order on its effective date desire to have it 
become effective on December 20, 1957. The Packers and 
Stockyards Act provides that orders of this nature shall not 
become effective in less than five days after their date. Undue 
delay in making this order effective may adversely affect the 
marketing of livestock. Accordingly, good cause is found for 
making this order effective in less than 30 days. 


This order shall become effective on December 20, 1957, and 
remain in effect to and including December 19, 1959, unless 
modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 5280) 


In re C. P,. POLAND, d/b/a MISSISSIPPI VALLEY STOCKYARDS. 
P&S Docket No. 1558. Decided December 20, 1957. 


Change in Name of Respondent 
Mississippi Valley Stockyards, Inc., a corporation, is substituted as respond- 
ent in the place and stead of C. P. Poland, doing business as Mississippi 
Valley Stockyards. 
Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. John C. Kappel, of St. Louis, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


A motion was filed in this rate proceeding under the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
on December 6, 1957, stating that the Mississippi Valley Stock- 
yards, St. Louis, Missouri, are now being operated by the 
Mississippi Valley Stockyards, Inc., a corporation organized 
under the laws of the State of Missouri, and requesting that 
said corporation be substituted as respondent in the place and 
stead of C. P. Poland, doing business as Mississippi Valley 
Stockyards, and that all stipulations and orders entered in 
this proceeding be made applicable in all respects to the cor- 
poration. 


The Livestock Division, Agricultural Marketing Service, filed 
an answer recommending that the motion be granted. 

In view of the foregoing, the motion is granted and this 
proceeding shall hereafter be identified as ‘In re Mississippi 
Valley Stockyards, Inc., Respondent, P. & S. Docket No. 1558.” 
The new respondent shall be subject to all orders herein. 


(No. 5281) 


In re LOREN NICKELL. P&S Docket No. 2259. Decided Decem- 
ber 26, 1957. 


Failure to Pay for Livestock—Insolvency— 
Suspension of Registration 


Respondent is ordered to cease and desist from the practice of failing to pay 
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for livestock purchased and his registration is suspended for 30 days 
and thereafter until he demonstrates that he is no longer insolvent. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Scrv- 
ice. Respondent pro se. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed April 24, 1957, by 
the Acting Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. The respond- 
ent is registered with the Secretary under the act as a dealer 
to buy and sell livestock for his own account at certain posted 
stockyards in Kansas and Nebraska, and is charged with being 
insolvent. The complaint further alleges that respondent has 
failed to pay for livestock purchased at several posted stock- 
yards. 


Respondent filed an answer June 12, 1957, in which he ad- 
mitted being insolvent and alleged that he has partially paid 
for the livestock involved herein. Complainant, in effect, con- 
ceded that respondent paid for the livestock purchased by him 
as alleged in the answer. Consequently, all the material alle- 
gations of fact remaining in the complaint were admitted by 
respondent and the matter was referred to John Curry, Hear- 
ing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, for the preparation of a report 
without further investigation or hearing pursuant to section 
202.9(c) of the rules of practice (9 C.F.R. 202.9(c)). The 
examiner filed a report November 19, 1957, recommending that 
respondent be ordered to cease and desist from operating as a 
dealer while insolvent and that respondent’s registration be 
suspended until he demonstrates that he is solvent. Complain- 
ant filed exceptions to the examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Loren Nickell, is an individual who is reg- 
istered with the Secretary under the act as a dealer to buy 
and sell livestock for his own account at the stockyards oper- 
ated by Tri-State Livestock Commission Co., Inc. Stockyards, 
McCook, Nebraska, McCook Livestock Exchange Co. Stock- 
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yards, McCook, Nebraska, Norton Livestock Commission Com- 
pany, Norton, Kansas, and Gasaway Sale Company, Plainville, 
Kansas. These stockyards were at all times mentioned herein 
posted stockyards subject to the provisions of the act. 


As of March 27, 1957, 
least 







2. The respondent is insolvent. 
respondent had current liabilities amounting to at 
$34,208.22, and had no current assets. 


3. On November 24, 1956, respondent, at the Tri-State 
Livestock Commission Co., Inc. Stockyards, purchased live- 
stock in the amount of $13,360.53 and, in connection with the 
purchase, gave the Tri-State Livestock Commission Co., Ine. 
Stockyards a check in payment for the livestock in such amount, 
but the check was returned unpaid because of insufficient funds 
in respondent’s account. On December 1, 1956, respondent 
purchased other livestock from said stockyard in the amount 
of $2,157.86 and failed to pay for such livestock. Subsequently, 
on January 14, 1957, respondent paid Tri-State Livestock Com- 
mission Co., Inc. Stockyards $5,409 on account. Respondent or 
respondent’s bonding company has made additional payments 
on account, but there is a substantial balance due and payable. 

















CONCLUSIONS 


Respondent is insolvent within the meaning of the act of 
Congress approved July 12, 1943 (7 U.S.C. 204), in that he 
has no current assets but has current liabilities amounting to 
at least $34,208.22. In re Southern Buyers, Inc., 14 A.D. 811 
(1955)| Respondent has also failed to pay in full for livestock 
purchased at a posted stockyard in wilful violation of section 
312(a) of the act (7 U.S.C. 213(a)). See e.g., In re Dale K. 
Schooler, 16 A.D. 988 (1957) and cases cited therein. 
Respondent should be ordered to cease and desist from fail- 
ing to pay for livestock purchased and respondent’s registra- 
tion should be suspended for a period of 30 days and there- 
after until he demonstrates that he is solvent. 




















ORDER 


Respondent shall cease and desist from failing to pay for 
livestock purchased at a posted stockyard. 

Respondent’s registration under the act is suspended for a 
period of 30 days and thereafter until he demonstrates that 
he is solvent. At the request of respondent, when he makes such 
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a showing, a supplemental order will be issued in this proceed- 
ing terminating this suspension after the 30-day period. 

This order shall become effective on the 6th day after services 
thereof upon respondent and copies hereof shall be served 
upon the parties. 


(No. 5282) 


In re MAURICE W. BAYLESS, WILLIAM BURNS, AND ERWIN 
HINZE, partners, d/b/a MAURICE W. BAYLESS. P&S Docket 
No. 2235. Decided December 27, 1957. 


Lending Money to Employees of Registered 
Market Agencies—Cease and Desist 


Respondent Hinze consented to the issuance of an order requiring him to 
cease and desist from making loans to employees of registered market 
agencies at the stockyard. The complaint against the other respondents 
is dismissed. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Messrs. Irving Fane and Joseph J. Kelly, Jr., of Kansas City, Mis- 
souri, for respondents Maurice W. Bayless and Erwin Hinze. Messrs. 
John A. Biersmith, Jr.. and Emmett A. Scanlan, Jr., of Kansas City, 
Missouri, for respondent William Burns. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended. The Order of Inquiry and 
Notice of Hearing issued by the Acting Director, Livestock 
Division, Agricultural Marketing Service, on August 24, 1956, 
charged respondents with making loans of money to employees 
of registered market agencies at the stockyard. An amended 
answer filed on behalf of respondents Maurice W. Bayless and 
Erwin Hinze admits the allegations contained in the complaint 
but denies that said respondents violated the act and the 
regulations or that their actions were wilful, waives oral hear- 
ing and the report of the examiner, and consents to the issu- 
ance of an order requiring such respondents to cease and desist 
from the practice complained of in the complaint. The other 
respondent, William Burns, in a separate answer, explains that 
the loan which was the basis for the charges against him, 
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was made by the other two respondents without his consent 
and over his expressed objections, whereupon he disassociated 
himself from the partnership. Respondent Maurice W. Bayless 
is now deceased. Complainant has recommended that respond- 
ents Bayless and Burns be dropped as parties to the proceed- 
ing and that the order consented to by respondent Hinze be 
issued. 
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FINDINGS OF FACT 


1. The Kansas City Stock Yards, Kansas City, Missouri, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein and is now a posted stockyard subject to the 
provisions of the act. 


2. Respondents Maurice W. Bayless, William Burns, and 
Erwin Hinze, partners, d/b/a Maurice W. Bayless, were reg- 
istered with the Secretary of Agriculture as a dealer to buy 
and sell cattle for their own account, at the stockyard, during 
the period from February 15, 1952, through September 8, 1955. 
Respondent William Burns was registered with the Secretary 
of Agriculture as a dealer to buy and sell cattle for his own 
account, at the stockyard, during the period from September 
12, 1955, through May 15, 1956, when such registration was 
made inactive. 
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CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceed- 
ings under the Packers and Stockyards Act provides as follows: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, 





















ms in his discretion, may allow the respondent to consent to 
ed an order. In so consenting, the respondent must submit, 
nd for filing in the record, a stipulation or statement in which 
nt he admits at least those facts necessary to the Secretary’s 
he jurisdiction and agrees that an order may be entered 
r- against him. Upon a record composed of the complaint 
u- and the stipulation or agreement consenting to the order, 
ut the Secretary may enter the order consented to by the 
- respondent, which shall have the same force and effect as 
at an order made after oral hearing. 





The facts admitted by respondent Erwin Hinze and set forth 
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in the Findings of Fact above, are sufficient to subject him to 
the jurisdiction of the Secretary of Agriculture under the pro- 
visions of the above section. 


Inasmuch as respondent Erwin Hinze has consented to the 
issuance of an order requiring him to cease and desist from 
the practice complained of in the Order of Inquiry and Notice 
of Hearing, and complainant has recommended that respond- 
ents Maurice W. Bayless and William Burns be dropped as 
parties to this proceeding and that the order consented to by 
respondent Hinze be issued, the order will be issued against 
respondent Hinze and the charges against said two other re- 
spondents will be dismissed. 


ORDER 


The charges in the complaint against respondent Maurice W. 
Bayless and respondent William Burns are dismissed. 

Respondent Erwin Hinze shall cease and desist from making 
loans to employees of registered market agencies at the stock- 
yard. 

This order shall become effective on the sixth day after 
service. 


(No. 5283) 


In re MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Decided December 27, 1957. 


Modification of Rates and Charges 


Respondents are authorized to modify their current rates and charges as 
set forth in their petition. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued 
on December 13, 1957 (16 A.D. 1227), continuing in effect to 
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' and including December 19, 1959, an order issued on June 9, 
1955 (14 A.D. 446), as modified by orders issued on April 9, 
1956 (15 A.D. 381), December 20, 1956 (15 A.D. 1306), and 
November 7, 1957 (16 A.D. 1098), authorizing the respondents 
' to assess the current rates and charges. 


On October 30, 1957, documents were filed on behalf of the 
respondents, except J. E. Manning, owner of the Ogden Live- 
stock Auction Company, requesting authority to make certain 
further modifications in the current rates and charges. Notice 
of the petition and its contents was published in the Federal 
Register on December 6, 1957 (22 F.R. 9756), and although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted. 


Since the parties are agreed, the petition is granted and the 
order of June 9, 1955, as continued in effect by the order of 
December 13, 1957, is further modified so as to authorize the 
respondents to make the changes in the current rates and 
charges requested in the petition. 


The respondents, who must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature. Copies hereof shall be served upon the 
parties. 


(No. 5284) 


In re WILLIAM E. (PETE) WALDRUP, an individual d/b/a 
RANCHERS AND FARMERS LIVESTOCK COMMISSION COMPANY. 
P&S Docket No. 2252. Decided December 27, 1957. 
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Improper Handling of Consigned Livestock— 
Incorrect Entries in Accounts and Records— 
Suspension of Registration—Consent Order 


Respondent consented to the issuance of an order requiring him to cease 
and desist from purchasing for his own account livestock consigned to 
him for sale on commission, from selling livestock obtained from various 
sources in competition with livestock consigned to him for sale on com- 
mission, from charging unauthorized commissions for stockyard services, 
and from making false and incorrect entries in his accounts and records, 
Respondent’s registration is suspended for 30 days, but such suspension 
is held in abeyance for a two-year period. 


Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Service, 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
initiated by an order of inquiry and notice of hearing filed on 
December 7, 1956, by the Director of the Livestock Division, 
Agricultural Marketing Service. Respondent is charged with 
violating various provisions of the act and the regulations 


issued thereunder (9 CFR 201.1 et seqg.). On January 28, 1957, 
respondent filed an answer generally admitting the allegations 
set forth in the order of inquiry, but denying any intentional 
violations of the act or the regulations. On November 26, 1957, 
respondent filed an amended answer in which he admitted the 
facts alleged in the order of inquiry and consented to the issu- 
ance, without oral hearing, of an order (a) requiring him to 
cease and desist from engaging in the practices complained of 
in the order of inquiry, (b) requiring him to keep such ac- 
counts, records and memoranda as will fully and correctly 
disclose all transactions involved in his business, and (c) sus- 
pending his registration under the act for a period of thirty 
days, provided that such suspension be held in abeyance for 
a period not to exceed two years. Complainant has recom- 
mended that the order consented to by respondent be entered. 


FINDINGS OF FACT 


1. The Ranchers and Farmers Livestock Commission Com- 
pany stockyard, Abilene, Texas, hereinafter referred to as the 
stockyard, was at all times mentioned herein and now is a 
posted stockyard subject to the provisions of the act. 
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2. Respondent is registered with the Secretary of Agri- 
culture as a market agency to buy and sell livestock on a com- 
mission basis and as a dealer to buy and sell livestock for his 
own account, at the stockyard, and at all times mentioned 
herein respondent was so registered. 


3. Respondent, at the stockyard, on or about the dates and 
in connection with the twenty-one transactions listed in para- 
graph III of the order of inquiry, purchased for his own specu- 
lative account cattle consigned to respondent for sale on a 
commission basis. In many of such transactions, respondent 
issued purchase sheets showing initial and numeral designations, 
such as “LW”, “LW4”, “LW5” and “LW6”, as the names of 
the purchasers of the cattle instead of the name of respondent. 
Copies of such false and incorrect purchase sheets were made 
a part of the accounts and records of respondent. 


4. Respondent, at the stockyard, on or about the dates and 
in connection with the thirty-two transactions listed in para- 
graph IV of the order of inquiry, sold, in competition with 
cattle consigned to respondent for sale on a commission basis, 
cattle which respondent had purchased from various sources 
for speculative purposes. In many of such transactions, re- 


spondent issued accounts of sale showing names and initial and 
numeral designations, such as “Baker”, “Baker Eastland”, 
“Baker Gatesville’, “Baker Seymour”, “Baker Vernon”, “Al 
5”, “Al 5 WF” and “LW”, as the names of the sellers of the 
cattle instead of the name of respondent. Copies of such false 
and incorrect accounts of sale were made a part of the accounts 
and records of respondent. 


5. Respondent, at the stockyard, on or about the dates and 
in connection with the twenty-four transactions listed in para- 
graph V of the order of inquiry, purchased cattle on a com- 
mission basis for Armour and Company and charged said Ar- 
mour and Company a commission of 10 cents per cwt. for the 
purchase of said cattle, notwithstanding that respondent had 
not filed a schedule of rates and charges with the Secretary 
of Agriculture for the furnishing of such stockyard services. 
Certain of the cattle so purchased by respondent for said 
Armour and Company were cattle purchased by respondent 
from various sources for speculative purposes and consigned 
by respondent to the stockyard for sale for his own account. 


6. Respondent, at the stockyard, on or about the dates and 





1238 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 16 A.D. 1235 


in connection with the twenty-two transactions listed in para- 
graph VI of the order of inquiry, sold cattle consigned to him 
for sale on a commission basis to C. A. Morris, an employee or 
partner of respondent, who purchased for speculative purposes. 
In many of such transactions, respondent issued purchase sheets 
showing names and numeral designations, such as “M-1”, 
“M-4”, “M-7”, “Vernon” and “Vernon 2”, as the names of the 
purchasers of the cattle instead of the name of C. A. Morris. 
Copies of such false and incorrect purchase sheets were made 
a part of the accounts and records of respondent. 


7. Respondent, at the stockyard, on or about the dates and 
in connection with the twenty transactions listed in paragraph 
VII of the order of inquiry, sold, in competition with cattle 
consigned to respondent for sale on a commission basis, for 
C. A. Morris, an employee or partner of respondent, cattle pur- 
chased by said C. A. Morris from various sources for specu- 
lative purposes. 


8. Respondent, on or about the dates and in connection with 
the transactions listed in paragraph VIII of the order of in- 
quiry, permitted C. A. Morris, an employee or partner of 
respondent, to purchase cattle on a commission basis at the 
stockyard although said C. A. Morris was not registered with 
the Secretary of Agriculture as a market agency and was not 
bonded to engage in market agency operations. In certain of 
such transactions, the purchase sheets and invoices issued by 
respondent and made a part of his accounts and records failed 
to fully and correctly disclose the true nature of the trans- 
actions, in that certain of said purchase sheets and invoices 
showed “Vernon”, “Vernon 5” and C. A. Morris as the persons 
for whom the cattle were purchased on a commission basis, 
whereas, “Vernon”, “Vernon”, and C. A. Morris were not the 
persons for whom said cattle were purchased on a commission 
basis. 


9. Respondent, at the stockyard, on or about the dates and 
in connection with the thirteen transactions listed in paragraph 
IX of the order of inquiry, sold cattle consigned to him for 
sale on a commission basis to Jack (Jackie) Shelton, respond- 
ent’s auctioneer, who purchased for speculative purposes. In 
most of such transactions, respondent issued purchase sheets 
showing false and incorrect names, such as “Davis”, “Hack”, 
“Jones”, and “Todd”, as the names of the purchasers of the 
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cattle instead of the name of Jack Shelton. Copies of such 
false and incorrect purchase sheets were made a part of the 
accounts and records of respondent. 


10. Respondent, on or about the dates and in connection 
with the sixteen transactions listed in paragraph X of the 
order of inquiry, sold, in competition with cattle consigned to 
respondent for sale on a commission basis, for Jack (Jackie) 
Shelton, respondent’s auctioneer, cattle purchased by said Jack 
(Jackie) Shelton from various sources for speculative purposes. 


11. Respondent, at the stockyard, on the twenty-five occa- 
sions listed in paragraph XI of the order of inquiry, sold cattle 
consigned to him for sale on a commission basis to J. Boyce 
Lynn, a dealer within the meaning of the act who was not 
registered with the Secretary of Agriculture and had not fur- 
nished a bond to cover his dealer operations, and, in connec- 
tion with such transactions, issued purchase sheets, copies of 
which were made a part of his accounts and records, showing 
false and incorrect names as the names of the purchasers of 
the cattle. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 3, 6, 8, 9 
and 11 hereof, it is concluded that respondent has wilfully 
violated sections 307, 312(a) and 401 of the act (7 U.S.C. 208, 
213(a), 221), sections 201.57 and 201.60 of the regulations (9 
CFR 201.57, 201.60), and section 10 of the Federal Trade 
Commission Act (15 U.S.C. 50), which section is incorporated 
in and made a part of the act by virtue of the provisions of 
section 402 of the act (7 U.S.C. 222). 

By reason of the facts set forth in findings of fact 4, 7 and 
10 hereof, it is concluded that respondent has wilfully violated 
sections 307, 312 (a) and 401 of the act, section 201.60 of the 
regulations, and section 10 of the Federal Trade Commission 
Act. 

By reason of the facts set forth in finding of fact 5 hereof, 
it is concluded that respondent has wilfully violated sections 
806(f) (7 U.S.C. 207(f)), 307 and 312(a) of the act. 

Inasmuch as respondent has agreed to a settlement of this 
case upon a consent order basis and complainant has recom- 
mended that the order consented to by respondent be entered, 
the order will be issued. 
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ORDER 


Respondent shall cease and desist from engaging in the f 
unfair, unjustly discriminatory and deceptive practices described 
in the findings of fact. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business. 


Respondent’s registration under the act is suspended for a 
period of thirty days, such suspension not to become effective 
unless it is found, after opportunity for hearing, that respond- 
ent has again violated the act or the regulations within two 
years from the effective date of this order. 


This order shall become effective on the 6th day after service. 
Copies hereof shall be served upon the parties. 


(No. 5285) 


In re St. PAUL UNION STOCKYARDS COMPANY. P&S Docket No. 
1211. Decided December 30, 1957. 


Modification of Rates and Charges 


Since the parties are agreed, respondent is authorized to modify its current 
rates and charges as requested in its petition. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Ashley Sellers, of Cummings, Sellers, Reeves & Conner, of 
Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


Orders have been issued in this proceeding authorizing the 
respondent to assess the current temporary schedule of rates 
and charges to and including March 31, 1958. The latest of 
these orders was issued on January 18, 1957 (16 A.D. 17). 


On November 22, 1957, the respondent, by its attorney, filed 
a petition requesting authority to make certain modifications 
in the current temporary schedule of rates and charges, and 
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requesting that the current schedule, as so modified, be con- 
tinued in effect to and including December 31, 1959, unless 
changed by further order before that date. 

Notice of this petition and its contents was published in the 
Federal Register on December 12, 1957 (22 F.R. 9947), and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted and that the respondent be directed to continue to 
submit the periodic reports required by prior orders. 

Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges 
as requested in the petition filed on November 22, 1957, and 
to assess such current schedule, as so modified, during the life 
of this order. The respondent shall continue to submit the 
periodic reports required by prior orders. 

The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including Decem- 
ber 31, 1959, unless modified or extended by further order 
before the latter date. 

Copies hereof shall be served upon the parties. 


(No. 5286) 


In re Stoux City STOCK YARDS COMPANY. P&S Docket No. 425. 
Decided December 30, 1957. 


Modification of Rates and Charges 


Respondent is authorized to modify its current rates and charges and to 
assess such rates and charges up to and including December 31, 1959. 
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Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Ashley Sellers, of Cummings, Sellers, Reeves & Conner, of Wash- 
ington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.), in which a basic 
order prescribing reasonable rates was entered on December 
13, 1934. Supplemental orders have been entered from time 
to time, the most recent being an order entered on May 29, 
1957 (16 A.D. 418). The supplemental orders under which 
the respondent is authorized to assess the current temporary 
schedule of rates and charges are due to expire on June 1, 
1959. 

On November 22, 1957, the respondent, by its attorney, filed 
a petition requesting authority to make certain modifications 
in the current temporary schedule of rates and charges and 
requesting that the current schedule, as so modified, be con- 
tinued in effect to and including December 31, 1959, unless 
changed by further order before that date. 

Notice of this petition and its contents was published in the 
Federal Register on December 12, 1957 (22 F.R. 9947), and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested per- 
son notified the Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted and that the conditions set forth in the order of 
July 3, 1946 (5 A.D. 526), with respect to the filing of the 
reports and reduction of rates upon the basis of information 
contained in said reports be continued in effect, except that 
such reports be required annually. 

Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges 
as requested in the petition filed on November 22, 1957, and 
to assess such current schedule, as so modified, during the life 
of this order. The conditions set forth in the order of July 3, 
1946 (5 A.D. 526), with respect to the filing of the reports and 
reduction of rates upon the basis of information contained in 
said reports, shall continue to be in effect, except that such 
reports shall be filed annually. 
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The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Any undue 
delay in making this order effective may adversely affect the 
marketing of livestock. Accordingly, good cause is found for 
making this order effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including Decem- 
ber 31, 1959, unless modified or extended by further order 
before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 5287) 
In re ELMO SORENSON. P&S Docket No. 2275. Decided Decem- 
ber 30, 1957. 


Failure to Pay for Purchases—Insolvency— 
Suspension of Registration 


Respondent is ordered to cease and desist from failing to pay for livestock 
purchased. His registration is suspended for six months and thereafter 
until he demonstrates that he is no longer insolvent. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. D. A. Skeen, of Salt Lake City, Utah, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint filed by the Acting Director, Livestock Division, Agri- 
cultural Marketing Service, on October 11, 1957, charged re- 
spondent with several violations of the act. On November 4, 
1957, respondent filed an answer in which he admits the alle- 
gations contained in the Order of Inquiry and Notice of Hear- 
ing, waives oral hearing, and consents to the issuance of an 
order requiring him to cease and desist from the practices 
complained of in said complaint and suspending his registra- 
tion under the act for a period of six months and thereafter 





1244 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 16 A.D. 1243 


until he shows himself able to discharge all his financial obli- 
gations as they accrue providing that, at his request, when he [ 
makes such a showing, a supplemental order be issued in | 
this proceeding terminating the suspension of his registration 
after the six months period. The Livestock Division, by its 
attorney, has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Yampa Valley Livestock Sales, Steamboat Springs, 
Colorado, Delta Sales Yard, Delta, Colorado, Valley Livestock 
Auction Company, Grand Junction, Colorado, and Alsbury’s 
Sales Pavilion, Glenwood Springs, Colorado, were at all times 
mentioned herein and are now posted stockyards subject to 
the provisions of the act. 


2. Respondent is registered with the Secretary of Agricul- 
ture as a dealer to buy and sell cattle, sheep and swine at the 
Delta Sales Yard, Delta, Colorado, and various other posted 
stockyards, and at the times of the transactions of respondent 
hereinafter referred to was so registered. 


3. Respondent, on or about three specified dates and at 
divers other times during the month of September 1957, pur- 


chased cattle at various posted stockyards subject to the act 
for speculative purposes, and failed to pay the purchase price 
thereof. 


4. Respondent is insolvent. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, 
respondent has wilfully violated section 312(a) of the act, and 
is insolvent within the meaning of the provisions of the Act 
of Congress approved July 12, 1948 (7 U.S.C. 204). 

Inasmuch as respondent has consented to the issuance of an 
order requiring him to cease and desist from the practices 
complained of in the Order of Inquiry and Notice of Hearing, 
and suspending his registration for a period of six months and 
thereafter until he shows himself able to discharge his financial 
obligations as they accrue, providing that after the 6-month 
suspension period, if he makes such a showing, a supplemental 
order terminating the suspension of his registration will be 
issued, at his request, and complainant has recommended that 
such an order be issued, the order will be issued. 
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ORDER 

Respondent shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices set out 
in the Findings of Fact above. 


Respondent’s registration under the act is suspended for a 
period of six months and thereafter until he shows himself 
able to discharge his financial obligations as they accrue, pro- 
| viding that after the 6-month suspension period, if respondent 
makes such a showing, a supplemental order will be issued 
terminating the suspension of his registration. 


This order shall become effective on the sixth day after 
service. 


Copies hereof shall be served upon the parties. 
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(No. 5288) 






ECUADORIAN FRUIT IMPORT CORPORATION v. MATHEW MERCURIO. 
PACA Docket No. 7044. Decided December 21, 1957. 
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Failure to Pay—Defense 


Since respondent submitted no evidence to support his claim of a breach of 
contract, reparation for the amount requested is awarded to complainant. 





Complainant pro se. Nadler and Nadler, of Youngstown, Ohio, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 









This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on December 26, 1956, 
complainant alleges that it sold to respondent during June 
and July 1956 two lots of bananas for a total purchase price 
of $2,221.86; that complainant shipped to respondent the kind, 
quality and quantity of bananas called for in the contract of 
sale; that respondent accepted the two lots of bananas on their 
arrival at destination, Youngstown, Ohio, but has paid only 
$1,776.96 of the total purchase price, leaving a balance of 
$444.90 remaining due and owing to complainant, for which 
sum reparation is requested. 
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A copy of the complaint and a copy of the report of inves. 
tigation made by the Department were served upon respondent | 
on April 2, 1957. A copy of the report of investigation was 
served upon complainant on April 3, 1957. 


Respondent’s answer, filed on May 29, 1957, admits the pur. 
chase and acceptance of the two lots of bananas involved here. 
in, but denies that he is indebted to complainant as the result 
of these transactions. Respondent alleges that the $444.90 re 
quested by complainant as reparation represents allowances 
granted respondent by an agent of complainant due to the poor 
quality of bananas shipped to respondent under the contracts, 
and that no further payment is due from him. 


Since the amount involved in this proceeding does not exceed 
$500, the shortened method of procedure is followed as pro- 
vided in section 47.20 of the rules of practice. Pursuant to such 
procedure, complainant filed an opening statement. Respondent 
requested that his verified answer be considered as his answer- 
ing statement, and complainant requested that its opening state 
ment be considered as its statement in reply. 


FINDINGS OF FACT 


1. Complainant, Ecuadorian Friut Import Corporation, is a 
corporation whose address is 527 Lexington Avenue, New York 
17, New York. 


2. Respondent is an individual, Mathew Mercurio, whose 
address is 201 West Front Street, Youngstown, Ohio. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


8. On or about June 12, 1956, in the course of interstate 
commerce, complainant sold to respondent one carload, con- 
sisting of 22,640 pounds, of Special (Reject) Ecuadorian 
bananas, at 6 cents per pound, f.o.b. Philadelphia, Pennsylvania, 
for a total price of $1,358.40. 


4, Pursuant to this contract and on the same day, com- 
plainant shipped bananas of the quality, grade and size spe- 
cified in such contract to respondent at Youngstown, Ohio, in 
car SFRD 11285. The shipment, arriving in Youngstown on or 
about June 15, 1956, was inspected on that date by the Rail- 
way Perishable Inspection Agency, whose certificate disclosed 
that the top and bottom temperatures of the car were 58° F. 
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and 56° F., respectively; that many bunches of the bananas 
showed neck rot in early stages, with a few bunches turning; 
that the color of the bananas was green to yellow green; and 
that an occasional moldy decay finger was noted. 


5. Respondent accepted the bananas in car SFRD 11285, 
remitting to complainant the sum of $1,018.80, which was 
$339.60 less than the contract price. 


6. On or about July 26, 1956, in the course of interstate 
commerce, complainant sold to respondent one truckload, con- 
sisting of 21,060 pounds, of Reject Ecuadorian bananas, at 4 
cents per pound, f.o.b. Philadelphia, Pennsylvania, plus 10 cents 
per 100 pounds for loading charges, or a total of $863.46. 


7. Pursuant to this contract and on the same day, com- 
plainant shipped to respondent, by truck, at Youngstown, Ohio, 
bananas of the quality, grade and size specified in the contract 
of sale. 


8. Respondent accepted the truckload of bananas on its 
arrival at Youngstown, Ohio, and thereafter remitted to com- 
plainant the sum of $758.16, which was $105.30 less than the 
contract price. 


9. There is due and owing complainant from respondent 
the total sum of $444.90 on account of the transactions here 
involved, no part of which has been paid. 


10. The formal complaint was filed on December 26, 1956, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


It is undisputed that respondent accepted the two shipments 
of bananas involved in this proceeding. He is therefore liable 
for the unpaid balance of the total purchase price, less any 
deductions allowed by complainant and less any provable dam- 
ages sustained by reason of breach of the contract by com- 
plainant. 


Respondent, in his answer, alleges, that the quality of the 
bananas in the two shipments herein involved did not meet 
contract requirements; that he deducted a total of $444.90 from 
the total invoice price of the two shipments to compensate for 
the poor quality of the fruit; that such deductions were author- 
ized by complainant’s agent, Paul Bestwick; and that respond- 
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ent owes no further payments to complainant on account of 
these transactions. 


Respondent has submitted no evidence to support his allega- 
tions, which are denied by complainant. He has introduced no 
letters, inspection reports or documents to show that the 
bananas shipped by complainant breached the contract in any 
way. Similarly, there is no evidence of any kind to corrobo- 
rate respondent’s allegation that the deductions represented by 
the unpaid balance were allowed by an authorized agent of 
complainant. 


As the moving party alleging both a breach of contract by 
complainant and deductions purportedly allowed by complain- 
ant’s authorized agent, respondent has the burden of proving 
such allegations by a preponderance of the evidence. Respond- 
ent has failed to sustain this burden of proof. Accordingly, 
his failure to pay to complainant the balance of the purchase 
price of bananas involved in these transactions is a violation 
of section 2 of the act. 


The total purchase price of the two lots of bananas involved 
herein was $2,221.81. Respondent has paid to complainant 


$1,776.96 of this amount, leaving $444.90 as the sum due and 
owing. Reparation in the amount of $444.90, with interest, 
should be awarded complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, the sums of $339.60 and $105.30, 
plus interest thereon at the rate of 5 percent per annum from 
July 1, 1956, and August 1, 1956, respectively, until paid. 


The facts and circumstances as set forth herein shall be 
published, 


Copies hereof shall be served upon the parties. 


(No. 5289) 


J. C. GROPPENBACHER v. G. M. PRODUCE COMPANY AND/OR 
SECONDINO MERCANTINO AND/OR JAMES V. GIAMMARIO. PACA 
Docket No. 6978. Decided December 2, 1957. 
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Jurisdiction—F.o.b. Transaction—Liability 


Since respondent Mercantino failed to prove a breach of contract in connec- 
tion with the admitted f.o.b. transaction, he is liable for the total contract 
price. The complaint as to the other respondents is dismissed for lack 
of jurisdiction. 

Mr. W. J. Vaughan, Eastern Shore Shippers Traffic Association, of Onley, 
Virginia, for complainant. Caulfield & Zamal, of Woodbury, New Jersey, 
for respondent Mercantino. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on December 26, 1956, 
complainant alleges that he sold to respondents Secondino Mer- 
cantino and James V. Giammario a quantity of tomatoes for 
a total price of $1,945, but that these respondents have failed 
to pay the purchase prices or any part thereof. Complainant 
is seeking reparation in the amount of $1,945. 


A copy of the formal complaint, together with a copy of the 
report of investigation made by the Department, was served 
upon each respondent on February 14, 1957. A copy of the 
report of investigation was served upon complainant’s rep- 
resentative on February 13, 1957. 


Respondents James V. Giammario and G. M. Produce Com- 
pany did not file answers to the complaint, and are, therefore, 
in default. Respondent Secondino Mercantino filed an answer 
on March 5, 1957, in which he admitted the purchases attributed 
to him but denied that he personally inspected the tomatoes at 
the time of purchase. He alleged that he relied solely upon 
complainant’s representation that the tomatoes were in good 
condition. As a separate defense, respondent Mercantino 
alleged that “complainant insisted that no ice be placed in the 
trucks hauling the tomatoes, and as a result, said tomatoes 
arrived at their destination in a damaged condition which 
materially depreciated their value and complainant should sus- 
tain the loss.” 


An oral hearing was waived in this proceeding and the 
issues are determined under the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Under 
this procedure, complainant requested that the complaint, the 
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exhibits, the report of investigation, and the correspondence 
accumulated in the file be considered as its opening statement. 
Respondent Mercantino requested that his answer to the com- 
plaint be considered as his answering statement. Complainant 
did not file a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Joseph C. Groppenbacher, 
doing busines as J. C. Groppenbacher, whose address is Cape 
Charles, Virginia. 


2. Respondent Secondino Mercantino is an individual trad- 
ing in his own name, whose address is 212 W. Broad Street, 
Gibbstown, New Jersey. Respondent James V. Giammario is 
an individual trading in his own name, whose address is 123 
South Popular Street, Gibbstown, New Jersey. At the time 
of the transactions involved herein, neither of these respondents 
was licensed, but each was subject to license under the act. 
Respondent G. M. Produce Company was not licensed under 
the act and there is no evidence that it was subject to license. 


3. On or about July 9, 1956, complainant, by oral contract, 


sold to respondent James V. Giammario, who was present at 
complainant’s place of business at Cape Charles, Virginia, 200 
Climax baskets of tomatoes, at an agreed price of $1.90 per 
basket, or a total of $380, f.o.b. Cape Charles, Virginia. 


4. On or about July 14, 1956, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
Secondino Mercantino, who was present at complainant’s place 
of business at Cape Charles, Virginia, 1,000 Climax baskets of 
tomatoes at an agreed price of $1.40 per basket, amounting to 
$1,400, and 150 Climax baskets of tomatoes at an agreed price 
of $1.10 per basket, amounting to $165, or a total purchase 
price of $1,565, f.o.b. Cape Charles, Virginia. 


5. The lot of tomatoes referred to in Finding of Fact No. 3 
was accepted by the purchaser and was loaded onto a motor 
truck and transported by respondent-purchaser James V. Giam- 
mario away from complainant’s place of business to an un- 
known destination. No complaint was ever received by com- 
plainant regarding the tomatoes, and no part of the purchase 
price of $380 was paid to complainant. 


6. The lot of tomatoes referred to in Finding of Fact No. 4 
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was accepted by the purchaser and was loaded onto a motor 
truck and transported to Pittsburgh, Pennsylvania. These to- 
matoes were placed on consignment with the National Fruit & 
Produce Company at Pittsburgh, which sold the tomatoes for 
$943.60 and rendered an account sales to respondent Secondino 
Mercantino showing net proceeds of $849.24. This respondent 
has paid complainant no part of the purchase price of $1,565 
for the tomatoes. 


7. The formal complaint was filed on December 26, 1956, 
which was within 9 months after accrual of the causes of action 
herein alleged. 


CONCLUSIONS 


Respondent James V. Giammario failed to file an answer to 
the complaint and is deemed to have admitted the allegations 
of the complaint insofar as they apply to him. However, not- 
withstanding the report of investigation indicates that Giam- 
mario told the Department investigator that he purchased a 
load of tomatoes from complainant on July 9, 1956, there is no 
proof that the transaction was one in interstate commerce, since 
there is no showing of interstate movement of this load of toma- 
toes. And, although Giammario during the investigation offered to 
settle with complainant for $350, which offer was rejected by 
complainant, for lack of proof of the Secretary’s jurisdiction 
over this transaction, we have no alternative but to dismiss 
the complaint as to James V. Giammario. 

Respondent Secondino Mercantino has admitted the purchase 
alleged to have been made by him. His principal defense is 
that complainant insisted that the tomatoes be shipped in trucks 
without icing. He states that as a result the tomatoes arrived 
at destination in a damaged condition which “materially de- 
preciated their value” and that complainant “should sustain 
the loss.” 

This was an f.o.b. transaction and respondent Mercantino 
assumed responsibility for the tomatoes at the time they were 
placed aboard the truck for transportation. Title to the to- 
matoes passed to Mercantino at that point. He was at liberty 
to countermand any suggestions and/or instructions given by 
complainant relative to icing or any other transportation service 
or conditions; particularly so since the evidence shows that 
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Mercantino was present at the time the tomatoes were being 
loaded. 


Mercantino told the Department investigator the 1,150 baskets 
of tomatoes purchased by him were transported to the National 
Fruit & Produce Company at Pittsburgh, Pennsylvania, on con- 
signment. Attached to the report of investigation as Exhibit 
2-B is a photostatic copy of an account sales from that company, 
dated July 16, 1957, showing net proceeds of $849.24 received 
for 1,150 Climax baskets of tomatoes. While Mercantino alleges 
that the tomatoes arrived in a damaged condition and that 
their value was materially depreciated, he has submitted no 
proof that there was any breach of the contract on the part 
of complainant. 


Based upon the evidence before us, we conclude that respond- 
ent Secondino Mercantino is indebted to complainant in the 
amount of $1,565. His failure to pay that amount promptly 
to complainant is in violation of section 2 of the act. 


There is no authoritative evidence that G. M. Produce Com- 
pany ever operated as such. This company was not licensed 
under the act and there is no evidence that it was at any time 
subject to license. The complaint should, therefore, be dis- 


missed as to G. M. Produce Company. 


ORDER 

The complaint as to G. M. Produce Company is hereby 
dismissed. 

The complaint as to James V. Giammario is hereby dismissed. 

Within 30 days from the date of this decision, respondent 
Secondino Mercantino shall pay to complainant, as reparation, 
the sum of $1,565, plus interest at the rate of 5 percent per 
annum from August 1, 1956, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


(No. 5290) 


Kirpy & LITTLE PACKING COMPANY v. UNITED FRUIT & PRO- 
DUCE COMPANY. PACA Docket No. 6504. Decided December 
2, 1957. 
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RYDELL CALIF. POTATO CO. v. KAUFMAN-BROWN POTATO C0.1253 
Cite as 16 A.D. 1253 


Petition for Reconsideration—Dismissal 


The order of October 22, 1957, is supported by the evidence and the law 
applicable thereto. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended, an order was 
issued on October 22, 1957, awarding reparation to complainant 
against respondent in the amount of $923.88, with interest. 
A copy of this order was served upon respondent on October 
24, 1957. A petition for reconsideration of the order was filed 
with the Department by respondent on November 5, 1957, under 
the provisions of section 47.24(a), automatically staying the 
order of October 22, 1957, pending further disposition of the 
proceeding. 


Upon reconsideration of the order of October 22, 1957, we 
find that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of issuance of 
such order. In our opinion, that order is supported by the 
evidence and the law applicable thereto. Accordingly, respond- 


ent’s petition is hereby dismissed without prior service upon 
complainant. 


The reparation awarded in the order of October 22, 1957, 
shall be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5291) 


RYDELL CALIFORNIA POTATO Co. v. THE KAUFMAN-BROWN Po- 
TATO COMPANY. PACA Docket No. 6837. Decided December 
4, 1957. 


Petition for Reconsideration—Dismissal 


The order of October 18, 1957, is supported by the evidence and the law 
applicable thereto. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued on October 18, 1957, awarding rep- 
aration to complainant against respondent in the amount of 
$816.22, with interest. A copy of this order was served on 
respondent on October 21, 1957. On October 29, 1957, a peti- 
tion for reconsideration was filed by respondent, in which it is 
alleged that one of the essential findings on which the order 
was based was against the manifest weight of the evidence, 
and that one of the elements of damages was overlooked. 


Upon careful reconsideration of the evidence on which the 
order of October 18, 1957, is based, we find that the matters 
set forth in respondent’s petition were thoroughly analyzed 
and considered at the time of the issuance of said order. In 
our opinion, the order is supported by the evidence and by the 
law applicable thereto. Accordingly, respondent’s petition for 
reconsideration is hereby dismissed without prior service upon 
complainant. 


The reparation award in the order of October 18, 1957, shall 
be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served on the parties. 


(No. 5292) 


FRANCIS OTT v. EDWIN H. LIGHT. PACA Docket No. 7130. 
Decided December 5, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. Hyde H. Murray, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). The formal complaint was filed on July 19, 1957. 
Complainant seeks an award of reparation in the amount of 
$196, which is alleged to be the unpaid balance of the purchase 
price of 500 bushels of apples and 20 cases of cider, sold to 
respondent in November 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on September 5, 1957. A copy of the report of 
investigation was served upon complainant on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 


without further proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, Francis Ott, whose address 


is P. O. Box 123, St. Joseph, Michigan. 

2. Respondent is an individual, Edwin H. Light, whose ad- 
dress is Lavinia, Iowa. At the time of the transaction com- 
plained of herein, respondent was not licensed under the act, 
but was subject to license. 


3. On or about November 7, 1956, in the course of inter- 
state commerce, complainant sold to respondent 500 bushels of 
Jonathan apples for $872.50 and 20 cases of cider for $38, 
plus $50 brokerage and a deposit of $5.50 for crates, or a total 
of $966. 

4. On or about November 7, 1956, the apples and cider were 
loaded on respondent’s truck at Benton Harbor, Michigan, for 
transportation to Rockwell City, Iowa. 

5. Respondent has paid complainant $770, but has failed 
to pay the balance of the total purchase price of the com- 
modities involved in this proceeding, or $196. 

6. The formal complaint was filed on July 19, 1957, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

The invoice of complainant includes an item of $38 for cider 
sold to respondent along with the apples. Cider is not a perish- 
able agricultural commodity within the meaning of the act. 
Teddy Bertuca Vv. Chas. Cuttone Company, 14 A.D. 869 (1955). 
The evidence shows that respondent has remitted to complainant 
the sum of $770 and neither party apparently specified the 
particular item against which the payment should be credited. 
The invoice merely states “Paid $770.” It is a general rule 
of law that when neither the debtor nor the creditor seasonably 
exercises his power to apply a payment to one of several debts, 
the law will apply the payment in a way most beneficial to the 
creditor. Page v. Wilson, 150 Pa. Super. 427, 28 A. 2d 706 
(1942) ; Restatement, Contracts, §§ 387, 394 (1932); Philadel 
phia Produce Credit and Collection Bureau v. Leon Tulin, 14 
A.D. 974 (1955); Conway, Inc. v. Ben F. Line, 16 A.D. 387 


(1957) ; Terminal Produce Company v. White’s Produce Com- 
pany, 16 A.D. 621 (1957). Following this rule, $38 should be 
credited as payment for the cider and the balance credited to 
the other items which are within our jurisdiction. 


Respondent’s failure to make full payment promptly to com- 
plainant is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $196, with 
interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $196, with interest thereon 
at the rate of 5 percent per annum from December 1, 1956, 
until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 5293) 






E. D. BALL v. RUSSELL-WARD COMPANY. PACA Docket No. 
6987. Decided December 6, 1957. 







Consignment—Failure to Prove Improper 
Handling—Dismissal 





Since the evidence submitted fails to prove that respondent did not promptly 






D5). and properly sell the produce for the best price obtainable, the complaint 
lant is dismissed. 

the Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
ted, Officer. 






Decision by Thomas J. Flavin, Judicial Officer 
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bts, PRELIMINARY STATEMENT 

the This is a reparation proceeding under the Perishable Agri- 
706 F cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 






et seqg.). An informal complaint was filed on February 14, 1956, 








14 — and the formal complaint was filed on February 8, 1957. Com- 
387 — plainant seeks an award of reparation in the amount of $293.75, 
ym- | Which is alleged to be the damages sustained in connection with 

be | 2 carload of cabbage sold by respondent for complainant’s 

to | account during May 1955. 





A copy of the report of investigation prepared by the De- 
partment was served upon complainant on March 11, 1957. 
On the same day, a copy of the formal complaint and a copy 
of the report of investigation were served upon respondent. 


Respondent filed an answer on March 20, 1957, denying any 
liability to complainant. Respondent alleges that complainant 
was advised on May 25, 1955, of the poor quality of the cabbage 
on arrival and that in the absence of any suggestions from 
complainant respondent sold the cabbage to the best advantage 
as prices were declining and better quality cabbage was com- 
ing on the market. 


Since the amount claimed in the complaint did not exceed 
$500, the shortened method of procedure was followed in ac- 
cordance with section 47.20 of the rules of practice. Complain- 
ant filed an opening statement on April 8, 1957, and respondent 
fled an answering statement on April 25, 1957. Subsequently, 
both parties filed amended statements. Complainant filed a state- 
ment in reply. 



















PERISHAELE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 1257 


FINDINGS OF FACT 


1. Complainant, E. D. Ball, is an individual whose address 
is 1318 Armadale Avenue, Los Angeles, California. 


2. Respondent, Russell-Ward Company, is a_ corporation 
whose address is 71 Spring Street, Seattle, Washington. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On May 21, 1955, in the course of interstate commerce, 
complainant diverted to respondent on a consignment basis 340 
crates of cabbage contained in car PFE 63903. On the same 
day complainant sent to respondent the following telegram: 

“Reference Telephone Conversation This Morning Roseville 
340 WGA Crates Cabbage Diverted You Southern Pacific 
Northern Pacific I Suppose Agreeable My Approval Price 
Arrival Telephone Number Albany 4838 Collect Shipped 
Top Iced Initially Iced Retopped Klamath Falls Insures 
Arrival Fine Condition PFE 63903.” 


4. Car PFE 63903 was shipped from Los Angeles, Cali- 
fornia, on May 18, 1955. The cabbage was federally inspected 


that day and was certified as grading “Approximately 70% 
U. S. No. 1 Quality Green.” 


5. Prior to the arrival of the shipment at Seattle, respond- 
ent contracted to sell the cabbage to jobbers, subject to their 
inspection and approval on arrival, at $5.25 delivered Seattle. 
Complainant was notified of these contracts on May 24, 1955. 


6. Car PFE 63903 arrived at Seattle at 6 am., May 25, 
1955. The jobbers refused to take the cabbage at the price of 
$5.25 delivered because of the condition of the cabbage on 
arrival. Respondent notified complainant on May 25 that the 
cabbage was in poor condition and that it would have to be 
sold at a lower price. Complainant gave respondent no instruc- 
tions as to the disposition of the cabbage. 


7. On May 25, 1955, respondent sold 10 crates of the cab- 
bage at $4 per crate and 85 crates at $4.25 per crate. On May 
26 it sold 110 crates at $4.25 each, and on May 27, it sold 25 
crates at $4 each, 10 crates at $4.25 each, and 100 crates at 
$3.10 each. The total gross proceeds were $1,321.25. The 
freight charges were $413.68, respondent’s brokerage was $51.00, 
and the distribution charges were $16.25. On June 3, 1955, 
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respondent sent complainant an account sales and a check for 
the net proceeds of $840.32. 


8. The informal complaint was filed on February 14, 1956, 
which was within 9 months after the alleged cause of action 
accrued. 
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At 
= CONCLUSIONS 
It appears from the evidence in this proceeding that in a 
Gree, telephone conversation on May 21, 1955, complainant advised 
340} Wendall L. Ward, Vice President of respondent, that he was 
‘ame | diverting a carload of cabbage to respondent on a consignment 
- basis. It further appears that prior to arrival of the shipment 
ville} respondent contracted to sell the cabbage to jobbers, subject 
cific} to their inspection and approval of the cabbage on arrival, at 
rice} $5.25 delivered Seattle and that complainant was so advised 
yped f on May 24, 1955. 
oe Ward states that the cabbage arrived in poor condition and, 
for this reason, the jobbers refused to take the cabbage at 
Jali f $5.25 per crate; and that on May 25, 1955, prior to unloading 
ected | the car, he notified complainant of the foregoing facts. In a 






letter to the Department dated March 20, 1956, Ward made the 
following statement: 


“We contacted Mr. Ball before breaking the car and told 
him we would have to change our price to move the car, 
and gave him the opportunity to do something else with 
it, if he did not want to leave it here. He wanted to know 
how much allowance it would take, and we told him we 
could not tell, but that the market was pretty good here 
and some of it would get by without too much allowance, 
and he left the car here on this basis.” 

Complaint denies that he had a telephone conversation with 
respondent on May 25, 1955, and states that the conversation 
took place on May 26, after the car had been broken. Respond- 
ent submitted a telephone bill which shows that on May 25, 
1955, it made a telephone call to Los Angeles. This bill, while 
not showing the telephone number called in Los Angeles, lends 
some support to respondent’s statement. It is concluded that 




















s respondent did telephone complainant on May 25. 
00, Complainant contends that respondent violated section 2 of 





the act by failing to file a protest with the carrier and by fail- 
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ing to order a Federal inspection. Section 2 of the act makes 
it unlawful for a commission merchant, dealer or broker to f 
fail without reasonable cause to perform any specifications or 
duty, express or implied, arising out of any undertaking in 
connection with a transaction under the act. Complainant states 
that a protest should have been filed because of the claimed 
poor condition of the cabbage on arrival and also because the 
car was one day late in arriving at Seattle. Ward states that 
the car arrived at Seattle within the scheduled time of the 
carrier and, therefore, there was no reason for filing a protest 
with the carrier for delay. In addition, Ward points out that 
complainant was advised of the facts concerning the shipment 
on May 25, but he did not request respondent to file a protest 
or obtain a Federal inspection. Having been informed of the 
facts, it was up to complainant, not respondent, to decide 
what action to take to protect complainant’s interests. Com- 
plainant’s contention is deemed to be without merit. 


Complainant next contends that respondent violated section 2 
of the act by selling the cabbage for less than $5.25 per crate 
without first getting complainant’s approval. It is urged that 
the necessity of approval of the lower price is implicit from 
the fact that it was agreed or understood at the outset of the 
transaction that any sales made by respondent would be subject 
to complainant’s approval. There is a question whether the 
evidence is sufficient to establish that it was initially under- 
stood that all sales made by respondent would be subject to 
complainant’s approval. The telegram of May 21, 1955, upon 
which complainant relies, merely states “I Suppose Agreeable 
My Approval Price Arrival.” Regardless of the original under- 
standing, however, it seems to us that respondent had the right 
to believe from the telephone conversation on May 25, 1955, 
that it had authority to sell the cabbage for the best price 
obtainable. If complainant did not want respondent to have 
such authority, he should have so advised respondent. 


Complainant’s final contention is that the cabbage was not 
in poor condition on arrival. He seeks damages in the amount 
of $293.75, the difference between the gross proceeds of 
$1,321.25 realized by respondent and the value of 340 crates 
of cabbage at $4.75 per crate, the lowest quotation for broker 
sales of cabbage of good merchantable quality and condition 
contained in the Federal Market News Service Report issued 
in Seattle, Washington, on May 26, 1955. Complainant states 
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that the cabbage must have been in good condition on arrival 
because the Federal inspection certificate at Los Angeles states 
that the cabbage had no decay at that time. This inspection, 
however, was made approximately 7 days prior to arrival of the 
cabbage at Seattle and it is possible that the cabbage deterio- 
rated in transit. The only evidence of the condition of the 
cabbage on arrival is the statement by Ward that the cabbage 
was in poor condition. Ward should have explained in detail 
the defects which led him to characterize the condition as poor. 
Nevertheless, his statement is supported by the fact that the 
cabbage sold for less than the minimum price quotation of 
$4.75 previously referred to for sales by brokers to jobbers. 

In the absence of convincing evidence that respondent did 
not promptly and properly sell the cabbage for the best price 
obtainable, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5294) 


H. Harris & Co., INC. v. F. GERACI & Co. PACA Docket No. 
7138. Decided December 10, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Mr. Isadore J. Silverman, of Boston, Massachusetts, for complainant. Mr. 
Hyde H. Murray, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on May 13, 1957. A 
formal complaint was filed on August 12, 1957. Complainant 
seeks reparation in the amount of $4,038.45, which is the alleged 
total purchase price of tomatoes sold to respondent in November 
1956. 
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A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on September 19, 1957. A copy of the report of in- 
vestigation was served upon complainant on September 23, 
1957, 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, H. Harris & Co., Inc., is a corporation whose 
address is 145 Northern Avenue, Boston, Massachusetts. 


2. Respondent is an individual, Joseph Geraci, doing business 
as F. Geraci & Co., whose address is 75 Ossipee Road, West 
Somerville, Massachusetts. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 


8. During November 1956, in the course of interstate com- 
merce, complainant sold to respondent at auction in Boston, 
Massachusetts, 972 packages of tomatoes which had been 
shipped from Florida and California. These tomatoes were 
delivered to and accepted by respondent. The dates of sales, 
the quantities, and prices are as follows: 


Date Quantity Price Terminal Charge Total 
November 13 50 packages $5.45 $ 5.00 $ 277.50 
si 13 100 A 8.70 5.00 375.00 
13 294 5.00 5.00 1,475.00 
13 803 3.40 5.00 1,035.20 
13 65 4.35 5.00 287.75 
13 100 2.60 5.00 265.00 
November 15 60 5.30 5.00 $23.00 


972 $35.00 $4,038.45 


4. The total purchase price of the 972 packages of tomatoes, 
including terminal charges, is $4,038.45, no part of which has 
been paid to complainant by respondent. 
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5. The informal complaint was filed on May 13, 1957, which 
was within 9 months after the causes of action accrued. 






CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
total purchase price of the 972 packages of tomatoes is a vio- 
lation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $4,038.45, with interest, and the 
facts should be published. 

















ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,038.45, with interest 
thereon at the rate of 5 percent per annum from December 1, 
1956, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 













(No. 5295) 






In re RoBERT M. KEEFE, T/A B-K PRopUCE COMPANY. PACA 
Docket No. 7097. Decided December 10, 1957. 






Repeated and Flagrant Violations—Revocation 
of License—Default 






By failing to pay promptly and in full for numerous shipments of perishable 
agricultural commodities in interstate commerce, respondent repeatedly 
and flagrantly violated the act and his license is revoked. 






Mr. Champe T. Broaddus, for complainant. Mr. Clarence H. Girard, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed September 12, 1957, 
by the Chief, Regulatory Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that respondent has 
repeatedly and flagrantly violated section 2 of the act (7 U.S.C. 
499b) by failing or refusing to make full payment promptly 
for numerous shipments of perishable agricultural commodities 
purchased and accepted by respondent in interstate commerce. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
47.30 of the rules of practice (7 CFR 47.30), failure to file 
an answer would constitute an admission of the facts alleged 
in the complaint and a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter 
was referred to Clarence H. Girard, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agricul- 
ture, for the preparation of a report without further investiga- 
tion or hearing pursuant to section 47.30(c) of the rules of 
practice. On October 23, 1957, the Hearing Examiner filed a 


report containing proposed findings of fact and conclusions and 
recommending that respondent’s license be revoked. No ex- 
ceptions were filled to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Robert M. Keefe, is an individual trading as 
B-K Produce Comany, whose business address is 401 South 
Front Street, Yakima, Washington. 


2. Pursuant to the licensing provisions of the aforesaid act, 
license No. 86085 was issued to the respondent September 24, 
1943. This license has been renewed on each anniversary date 
thereafter to September 24, 1957. 


3. During the approximate period May 3, 1956, through 
February 1, 1957, respondent, in the course of interstate com- 
merce, purchased and accepted a total of 170 lots of perishable 
agricultural commodities from various shippers, and in each 
instance failed to pay promptly and in full the agreed purchase 
price therefor to the shipper, as follows: 
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Amount of Total 
No. of Unpaid Purchase 

Seller Price 

Pioneer Fruit Distributors $4,582.62 
Portland, Oregon 

Cinnera Produce 8,260.25 
Portland, Oregon 

MONE Bg NN cases enscmscseteccirerccreennccrsc 1,067.50 
Edison, California 

Haddad Brothers Farms 1,860.00 
Los Angeles, California 

BR. Patosian: & Cos, TGs a discicciccsscccccsiorsn 365.88 
Alhambra, California 

Spada Distributing Company, Ince. .......... 2,782.05 
Portland, Oregon 

Ed Rodrigues 896.25 
Atwater, California 

M. & R. Produce 312.75 
Portland, Oregon 

MPWARUR Beebe: cin, EIN ccsenssscicscesecseccssrenscrcsinics 2,579.55 
Portland, Oregon 

Troutdale Vegetable Growers 811.90 
Portland, Oregon 

J. E. Reimers & Son 807.00 
Lemoncove, California 


4. On or about March 29, 1957, in the United States Dis- 
trict Court for the Eastern District of Washington, a voluntary 
petition in bankruptcy was filed by respondent herein and on 
April 2, 1957, respondent was adjudged a bankrupt. The sched- 
ules in bankruptcy disclose the liabilities of respondent to be 
approximately $85,000, with assets of approximately $24,000. 


5. By letter dated August 2, 1957, the violations of the act 
alleged in the complaint and found above in the findings of 
fact were called to respondent’s attention to afford him an op- 
portunity to demonstrate or achieve compliance with the act. 


CONCLUSIONS 


Respondent’s failure to pay promptly and in full for ship- 
ments of agricultural commodities purchased in interstate com- 
merce, as set forth in the findings of fact, constitutes repeated 
and flagrant violations of section 2 of the act. Respondent’s 
license should be revoked pursuant to the provisions of section 8 
of the act (7 U.S.C. 499h). See e.g., In re Raymond Klein, 
d/b/a Klein’s Celery, 15 A.D. 1152 (1956); In re Nate Rosen- 
thal, 15 A.D. 441 (1956); In re Southern Transportation Com- 
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pany, 12 A.D. 743 (1953). The bankruptcy proceeding insti- 
tuted by respondent does not alter this conclusion. Jn re Orrell’s 
Produce Company, 16 A.D. 830 (1957); In re Louis A. Ger- 
stein, 15 A.D. 1275 (1956); In re John Cunningham McDouw, 
14 A.D. 580 (1955); In re James (Lonnie) Cecil, 7 A.D. 1105 
(1948), and cases cited therein. 


ORDER 


Effective on the fifteenth day after the service hereof upon 
respondent, any license held by respondent under the act is 
revoked. 

The facts as set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5296) 


MARYLAND TRADING COMPANY, INC. v. CALIFORNIA FROZEN 
Foops, INc. PACA Docket No. 6602. Decided December 10, 
1957. 


Crop Failure—Failure to Deliver—Damages 


The evidence shows that the crop failure was limited to the area where re- 
spondent ordinarily obtained its supply and that strawberries were 
available in other areas not too far removed from respondent’s proces- 
sing plant. Because of its failure to deliver, respondent is liable for 
damages amounting to the difference between the contract price and 
the market value at the time delivery should have been made. 


Rubenstein & Breger, of New York, New York, for complainant. Taylor, 
& Taylor, of Modesto, California, for respondent. Mr. William L. Ander- 
son, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received October 5, 1954, 
and a formal complaint was filed August 16, 1955. Complainant 
seeks to recover the sum of $3,060 as damages alleged to have 
been sustained by reason of respondent’s failure to deliver two 
carloads of frozen strawberries. 
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A copy of the report of investigation made by this Depart- 
ment was served upon complainant on September 12, 1955. A 
copy of the formal complaint and a copy of the report of in- 
gestigation were served upon respondent on September 13, 
1955. 

Respondent filed an answer on December 27, 1955, wherein 
it admits having failed to deliver said strawberries and alleges, 
by way of excuse, that due to crop failure it was unable to 
obtain sufficient strawberries to meet its commitments. Re- 
spondent denies that complainant sustained any damages by 
reason of these facts. 

An oral hearing was held in Modesto, California, on Feb- 
ruary 11, 1957. Complainant did not appear at the hearing, 
but the depositions of Dr. A. H. Van Wagenberg and Ralph D. 
Browd were received in evidence on its behalf. Respondent was 
represented by counsel and presented the testimony of Andrew 
Riise, H. D. Buxton, Vice President and General Manager of 
respondent, and Mario Ielmini. 


FINDINGS OF FACT 
1. Complainant, Maryland Trading Company, Inc., is a cor- 


poration whose address is Princess Anne, Maryland. 


2. Respondent, California Frozen Foods, Inc., is a corpora- 
tion whose address is Box 1492, Modesto, California. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


38. On May 17, 1954, respondent acting through its agent, 
Sol Simons, sold to complainant two carloads (approximately 
102,000 lbs.) of U.S. Grade B, choice or better, whole frozen 
strawberries, 1954 crop, at 19 cents per pound, f.o.b. Modesto, 
California. One carload was for delivery in June 1954; the 
other for delivery in July 1954. 


4. On May 25, 1954, respondent acting through its agent, 
Sol Simons, sold to complainant one carload (approximately 
51,000 lbs.) of U.S. Grade B, choice or better, whole frozen 
strawberries, 1954 crop, at 19 cents per pound, f.o.b. Modesto, 
California, for delivery in August 1954. 


5. Respondent failed to deliver two of the three carloads 
of frozen strawberries sold to complainant because, due to crop 
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failure, it was unable to obtain strawberries from its usual 
source of supply. 


6. The sales involved in this proceeding were in no way 
conditioned upon the availability of strawberries in the area 
in which respondent customarily obtained strawberries. Re- 
spondent could have obtained strawberries outside the customary 
area of supply in order to meet its obligation to complainant. 


7. The contracts involved herein were modified to provide 
for delivery of the last two carloads of strawberries in Septem- 
ber 1954. The market value of U.S. Grade B, choice or better, 
frozen strawberries, f.o.b. Modesto, California, in September 
1954, was 20 cents per pound. 


8. An informal complaint was filed on October 5, 1954, 
which was within 9 months after the causes of action herein 
accrued. 


CONCLUSIONS 


Respondent contends (1) that it was excused from making 
further deliveries to complainant because of a crop failure in 
the area in which it customarily obtained strawberries; (2) 
that there is a custom in the frozen foods industry that all 
contracts for the sale of frozen foods are made subject to the 
terms and conditions of the California Frozen Foods Associa- 
tion’s Contract of Sale; and (3) that there is a custom in the 
frozen foods industry that a processor may prorate deliveries 
to purchasers when there is a crop failure in the area from 
which he usually obtains strawberries. 


None of these contentions has any merit. The sales in ques- 
tion were unconditional in character. The fact that respondent 
expected to fulfill its obligation to complainant by processing 
strawberries from the area surrounding its plant does not 
excuse its failure to make delivery. The well-established rule 
in this situation is stated as follows: 


“Where one makes an unqualified agreement to sell goods 
to be delivered at a fixed time, or on demand of the buyer 
within a stated period, and it is inherently possible to ob- 
tain the goods, the fact that the seller may have expected 
to manufacture the goods himself, or to procure them from 
a certain source, and has not been able to complete or 
obtain them when delivery is due, does not excuse per- 
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formance. In that event, his contract being unconditional 
and unqualified, he must go into the market if necessary 
and obtain the goods, and he will be liable in damages 
for nondelivery.” 2 Mechem on Sales, § 1103. 


As to custom which might modify this rule, the evidence to 
establish a custom or usage must be clear, noncontradictory, 
and distinct. California Fruit Exchange v. Morris Henry et al., 
9 A.D. 407 (1950). No such evidence was produced with respect 
to either of the customs relied upon by respondent. Although 
H. D. Buxton, respondent’s Vice President and General Man- 
ager, testified that he was familiar with these customs, this is 
hardly sufficient under the circumstances. 


Respondent had attempted to prove that it was a custom of 
the frozen foods industry that a processor may prorate deliv- 
eries to purchasers when, because of a crop failure, he is unable 
to obtain sufficient raw products to meet all of his commitments, 
provided these commitments do not exceed the quantity which 
he could reasonably expect to process. This custom appears to 
have been incorporated in the California Frozen Foods Asso- 
ciation’s Contract of Sale which provides as follows: 


In case seller is unable to make full delivery by reason 
of government commandeer, requisition or reservation, 
strike, flood, fire, crop damage, failure of transportation 
facilities, or for any cause or condition beyond seller’s 
control, seller shall prorate remaining stocks. 

However, it is significant from the evidence of record that 
neither this provision nor the alleged custom applies where the 
crop failure is limited to the area where the processor ordinarily 
obtains raw products. In this case, there was evidence that 
strawberries were available in other areas of California not 
too far removed from the respondent’s processing plant. 


It is, therefore, concluded that respondent had the duty of 
obtaining strawberries from other sources in order to meet its 
obligation to complainant, and this it failed to do. In view of 
the above conclusion, respondent’s failure to deliver straw- 
berries to complainant as per their contracts is a violation of 
section 2 of the act. 

Where there has been a failure to deliver, as in the instant 
case, the proper measure of damages is the difference between 
the contract price and the market or current price of the straw- 
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berries at the time or times when they should have been de- 
livered. La Rosa & Ray V. Eliene Lindsay Fruit Co. et al., 11 
A.D. 173 (1952). 


The two loads of strawberries in question were scheduled for 
delivery in July and August 1954. Respondent failed to make 
the deliveries although urged to do so by complainant and the 
broker. The evidence indicates that during this period respond- 
ent expected to make delivery from the second and third crops 
of the season and although said delivery might be late, it ap- 
pears that complainant acceded to a late delivery. It was not 
until September 3, 1954, when respondent wrote to the broker, 
that respondent indicated that it could not deliver the straw- 
berries to complainant. Accordingly, we consider September as 
the time the strawberries should have been delivered to com- 
plainant. 


Ralph D. Browd, a disinterested party, testified by deposition 
that the market price of frozen strawberries of the type in- 
volved herein was 20 to 21 cents per pound, f.o.b. Modesto, 
California, in September 1954. This testimony is not disputed 
by respondent nor, in fact, does respondent submit any evi- 
dence concerning the market price. Since there is no other 


evidence of record concerning the market value of the straw- 
berries in September, we will accept the lowest estimate of 
value, 20 cents, as the market value of the strawberries at the 
time they should have been delivered to complainant. 


The two carloads of strawberries would have contained 1,700 
30-pound tins per car, a total of 102,000 pounds for the two 
cars. At 20 cents per pound, the market value of the straw- 
berries at the time they should have been delivered amounted 
to $20,400. The contract price of the strawberries at 19 cents 
per pound was $19,380, a difference of $1,020. Reparation in 
the amount of $1,020, with interest, should be awarded com- 
plainant from respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,020, with 
interest thereon at the rate of 5 percent per annum from 
October 1, 1954, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 5297) 








HENRY BUNISKI v. LEON NACH. PACA Docket No. 6915. De- 
cided December 11, 1957. 






Failure to Pay—Inadequate Defense 






Respondent admits the allegations of the complaint and since he submitted 
no evidence in support of his claim for damages resulting from another 
transaction, respondent is liable for the total contract price. 





Complainant and respondent, pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on September 27, 
1956. Complainant seeks an award of reparation in the amount 
of $200, which is alleged to be the unpaid balance of the pur- 
chase price of two truckloads of potatoes sold to respondent 
during July 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on November 5, 1956. A copy of the report of in- 
vestigation was served upon complainant on November 3, 1956. 


An answer was filed on November 21, 1956, wherein respond- 
ent admits owing complainant for the potatoes as alleged in 
the complaint. However, respondent by way of counterclaim 
alleges that he purchased from complainant a third truckload 
of potatoes; that respondent drove his truck from New Jersey 
to complainant’s place of business in Delaware on the day 
designated for the purpose of obtaining the potatoes but com- 
plainant refused to supply a truckload of potatoes or any part 
thereof; and that as a result respondent returned with his 
truck empty to his place of business. Respondent further 
alleges the expenses of said trip totaled $200, which amount 
he deducted in making payment for the two truckloads of po- 
tatoes received from complainant July 16 and 18, 1956. 


Since the amount involved in this proceeding is less than 
$500, the evidence was submitted in accordance with the short- 
ened method of procedure provided for in section 47.20 of the 
rules of practice, Complainant requested that his sworn com- 
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plaint and exhibits attached thereto be considered as his open- 
ing statement. Respondent failed to file an answering state- 
ment. Complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Henry Buniski, whose ad- 
dress is R.F.D. #1, Dover, Delaware. 


2. Respondent is an individual, Leon Nach, whose address 
is 11-06 Charles Street, Fairlawn, New Jersey. At the time 
of the transactions involved herein, respondent was _ licensed 
under the act. 


8. In the course of interstate commerce, complainant sold 
to respondent two truckloads of potatoes on the dates and at 
the f.o.b. Dover, Delaware, price indicated: 


Date No. Bags Grade Unit Price Total 
1956 


July 16 700 U.S. No. $2.125 per bag $1,487.50 


2.50 per bag 1,825.00 
75 per bag 22.50 


1 

80 U.S. No. 2 .75 per bag 60.00 
July 18 730 U.S. No. 1 
as 


80 U.S. No 
Total $3,395.00 


4. Potatoes meeting the specifications of the contracts were 
delivered to, and accepted by, respondent at Dover, Delaware, 
and were transported by truck to Fairlawn, New Jersey. 


5. The total purchase price of the two truckloads of potatoes 
is $3,395, of which amount only $3,195 has been paid, leaving 
an unpaid balance of $200 due complainant from respondent. 


6. The formal complaint was filed on September 27, 1956, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Respondent admitted the allegations of the complaint and in 
fact paid to complainant all but $200 of the total purchase 
price of the two truckloads of potatoes in question. Respondent 
alleges, by way of counterclaim, that he was damaged in this 
amount, $200, by complainant’s failure to deliver a third truck- 
load of potatoes purchased by respondent. Respondent alleges, 
further, that at the request of complainant respondent sent his 
fruck from New Jersey to complainant’s place of business in 
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Delaware, but on arrival complainant would not or could not 
deliver the potatoes, and that the truck was required to return 
to New Jersey without a load. Respondent alleges that he there- 
by incurred expenses in the amount of $200. 

Respondent had the burden of proving that a contract of 
purchase and sale was entered into with complainant whereby 
complainant was obligated to furnish to respondent a third 
truckload of potatoes. Respondent has failed to sustain this 
burden. The information contained in the report of investiga- 
tion merely indicates that respondent sent his truck to com- 
plainant’s place of business and that no potatoes were delivered 
to respondent. There is no evidence whatever as to the price 
or the other terms of the alleged contract. Accordingly, re- 
spondent’s counterclaim should be dismissed. 

Respondent’s failure to pay to complainant the balance of 
the total purchase price of the two truckloads of potatoes al- 
leged in the complaint is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$200, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $200, with interest thereon 
at the rate of 5 percent per annum from August 1, 1956, until 
paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5298) 


CURRITUCK EXCHANGE v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6881. Decided December 11, 1957. 


Failure to Pay—Inadequate Defense 


Respondent accepted the produce and is liable for the total contract price in 
the absence of any proof of a breach of contract on the part of com- 
plainant. 


Leroy & Goodwin, of Elizabeth City, North Carolina, and Dever & Proctor, 
of Boston, Massachusetts, for complainant. Mr. Joseph S. Ayoub, of 
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Boston, Massachusetts, for respondent. Miss Lenore H. Langford, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on August 8, 1956. 
Complainant seeks an award of reparation in the amount of 
$3,229.40, which is alleged to be the unpaid total purchase price 
of three truckloads of round green cabbage sold to respondent 
during June 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on August 20, 1956. A copy of the report of in- 
vestigation was served upon complainant on the same date. 


An answer was filed on September 25, 1956, wherein respondent 
made a general denial of the allegations contained in the com- 
plaint and requested an oral hearing. Subsequently, respondent 
withdrew his request for an oral hearing and the evidence was 
submitted in accordance with the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pursuant 
thereto, complainant requested that the verified complaint and 
attached exhibits be considered as its opening statement. Re- 
spondent filed no answering statement. 


FINDINGS OF FACT 


1. Complainant, Currituck Exchange, is a corporation whose 
address is Currituck, North Carolina. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 
Boston Terminal Market, Boston, Massachusetts. At the time 
of the transactions involved herein, respondent was licensed 
under the act. 

3. In the course of interstate commerce, complainant sold 


to respondent, delivered Boston, Massachusetts, three truck- 
loads of round green cabbage on the dates and terms indicated: 
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Date Quantity Unit Price Total 
June 2, 1956 504 crates $2.40 per crate $1,209.60 
June 2, 1956 428 crates 2.00 per crate 856.00 
June 5, 1956 529 crates 2.20 per crate 1,163.80 








Total $3,229.40 


4. On or about June 2 and 5, 1956, three truckloads of 
cabbage meeting the specifications of the foregoing contracts 
were shipped by truck from a loading point in the State of 
North Carolina, to Boston, Massachusetts, where they were 
accepted by respondent. 

5. The total purchase price of the three lots of cabbage is 
$3,229.40, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on August 8, 1956, which 
was within 9 months after the causes of action accrued. 





CONCLUSIONS 


In the complaint filed herein complainant alleged that it sold 
to respondent three truckloads of round green cabbage, deliv- 
ered Boston, Massachusetts, and that cabbage meeting contract 
requirements was delivered to and accepted by respondent with- 
out complaint. Complainant has submitted in evidence invoices 
for the second and third loads which show respondent’s signa- 
ture. Complainant has also submitted the affidavit of Claude F. 
Hickman, a truck broker, who states that the first and the third 
loads were delivered to and received by respondent. There is 
nothing to indicate respondent was dissatisfied or had any com- 
plaint concerning the quality of the cabbage. In addition, com- 
plainant has submitted the deposition of Donald M. Alexander, 
General Manager of Currituck Exchange, in which deponent 
asserts the cabbage shipped to respondent was of a quality 
which met contract requirements. 

In his answer, respondent alleged that the cabbage, when 
delivered, was of poor quality and failed to meet contract 
specifications. However, respondent failed to submit any evi- 
dence whatever to support his allegations. Neither has he sub- 
mitted any evidence which might tend to rebut the facts alleged 
in the complaint nor to refute the evidence submitted by com- 
plainant. Accordingly, we must conclude that, based upon the 
undisputed evidence, the cabbage delivered to and accepted by 
respondent complied with contract specifications. 
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Respondent’s failure to pay promptly to complainant the total 
purchase price of the three truckloads of cabbage is in violation 
of section 2 of the act. Reparation should be awarded com- 
plainant from respondent in the amount of said purchase price, 
$3,229.40, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,229.40, with interest 
thereon at the rate of 5 percent per annum from July 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5299) 


Moore & MorGan, INC. v. SAM LustIG, INC. PACA Docket No. 
7146. Decided December 13, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Mr. Gordon G. Oldham, Jr., of Leesburg, Florida, for complainant. Mr. A. 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on October 15, 1956. 
The formal complaint was filed on January 7, 1957. Complain- 
ant seeks an award of reparation in the amount of $1,122.47, 
which is the alleged unpaid balance due in connection with three 
truckloads of peppers consigned to respondent during March 
1956 to be sold for the account of complainant. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on April 11, 1957, and 
a copy of the supplemental report of investigation was served 
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upon complainant on November 4, 1957. A copy of the formal 
complaint and a copy of the report of investigation were served 
upon respondent on May 3, 1957, and a supplemental report 
of investigation was served upon respondent on November 4, 
1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Moore & Morgan, Inc., is a corporation 
whose address is South 14th Street, Leesburg, Florida. 


2. Respondent, Sam Lustig, Inc., is a corporation whose 
address is 292 Washington Street, New York, New York. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. During the month of March 1956, in the course of inter- 
state commerce, complainant agreed to ship to respondent on 
consignment three truckloads of peppers to be sold for the 
account of complainant. 


4, During the month of March 1956, three truckloads of 
peppers meeting the specifications of the contracts were shipped 
by complainant from Canal Point, Florida, to New York, New 
York, where they were accepted by respondent. 


5. Respondent sold the peppers, realizing net proceeds in 
the amount of $1,621.12. Respondent gave complainant a check 
in the amount of $519.46, on account. Payment of the check 
was refused by the bank because of insufficient funds. The 
bank has made a protest charge in the amount of $1.35. The 
sum of the proceeds, plus the protest charge, is $1,622.47. Of 
this amount, respondent has paid $500, leaving a balance of 
$1,122.47 due and owing complainant by respondent. 


6. The informal complaint was filed on October 15, 1956, 
which was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the net 
proceeds realized from the sale of the three truckloads of 
peppers, plus the protest charge, is a violation of section 2 of 
the act. Complainant should be awarded reparation in the 
amount of $1,122.47, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,122.47, with interest 
thereon at the rate of 5 percent per annum from April 1, 
1956, until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5300) 


SOUTHEASTERN TOMATO MARKETING CORP. v. MAX MARKOWITz 
AND MANUEL FELDMAN. PACA Docket No. 6946. Decided 
December 13, 1957. 


Failure to Sustain Burden of Proof—Dismissal 


Complainant failed to sustain the burden of proving the allegations of the 
complaint and the complaint is dismissed. 


Complainant and respondents, pro se. Mr. John C. Chernauskas, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on December 5, 1956. 
Complainant seeks reparation in the amount of $603.34, the 
balance allegedly due from respondents on six truckloads of 
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watermelons which complainant claims were delivered to re- 
spondents to be sold on a joint account during June 1956. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on January 11, 1957. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent Max Markowitz on 
January 10, 1957. A copy of the formal complaint and a copy 
of the report of investigation were served upon respondent 
Manuel Feldman on January 11, 1957. 


An answer to the complaint was filed by respondent Manuel 
Feldman on January 25, 1957, and by respondent Max Markow- 
witz on January 31, 1957. 

In his answer, respondent Manuel Feldman generally denied 
liability and alleged the six truckloads of watermelons referred 
to in the complaint were delivered to him to be sold for the 
account of complainant and that a full and complete settle- 
ment had been made. Respondent Max Markowitz, in his 
answer, denies that he had any contract to handle watermelons 
in any form for complainant and alleges no delivery of water- 
melons was made to him by complainant. 


Although the amount involved is more than $500, there was 
no request for an oral hearing. Accordingly, the matter was 
handled under the shortened method of procedure provided for 
in section 47.20 of the rules of practice (7 CFR 47.20). 


Although given due and proper notice, complainant failed 
to file an opening statement or a statement in reply. Respond- 
ent Manuel Feldman requested that his answer, together with 
attached exhibits, be accepted as his answering statement. No 
answering statement was filed by respondent Max Markowitz. 


FINDINGS OF FACT 
1. Complainant, Southeastern Tomato Marketing Corp., is 
a corporation whose address is 950 Stillwater Drive, Miami 
Beach, Florida. 
2. The first respondent is an individual, Philip Peditto, 
doing business as Max Markowitz, whose address is 127 Dock 


Street, Philadelphia, Pennsylvania. At the time of the trans- 
actions involved herein, this respondent was licensed under 


the act. 
3. Respondent Manuel Feldman is an individual whose ad- 
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dress is 2528 South Marshall Street, Philadelphia, Pennsylvania. 
At the time of the transactions involved herein, this respond- 
ent was not licensed under the act, but was subject to license, 


4. During June 1956, in the course of interstate commerce, 
complainant shipped six truckloads of watermelons from Ocala, 
Florida, to Philadelphia, Pennsylvania, where they were re- 
ceived by respondent Manuel Feldman who disposed of same 
for $1,458.57, which amount was paid to complainant. 


5. The evidence is insufficient to establish that complainant 
is entitled to recover any amount from respondents, or either 
of them. 


6. The formal complaint was filed on December 5, 1956, 
which was within 9 months after the alleged causes of action 
accrued. 


CONCLUSIONS 


Complainant alleges in its complaint that the watermelons 
were delivered to respondents on a joint account and that, ac- 
cordingly, respondents are liable for half the difference in the 
amount of the invoice price and the sale price of the melons, 
plus one half of certain commissions deducted by respondent 
Manuel Feldman from the sale price. However, complainant 
failed to file an opening statement, or a statement in reply. 
Accordingly, the only evidence in support of the allegations of 
the complaint is that contained in the report of investigation 
which, under the rules of practice, is automatically a part of 
the evidence in these proceedings. A review of the material in 
the report of investigation reveals that such evidence is not 
substantial enough to support or prove the allegations of the 
complaint. 


The burden of proof is upon the complainant to establish 
the terms and conditions of the contract relied upon, compli- 
ance therewith by complainant, breach thereof by respondents, 
and the damages sustained. Anonymous Decisions, 5 A.D. 565, 
7 A.D. 579, and 10 A.D. 1363. Complainant has failed to su- 
tain that burden. It is concluded, therefore, that the complaint 
should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
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Copies hereof shall be served upon the parties. 


(No. 5301) 


ECUADORIAN FRUIT IMPORT CORPORATION v. A. J. Lococo BA- 
NANA COMPANY. PACA Docket No. 7149. Decided December 
23, 1957. 


Failure to Pay—Default 
Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on October 29, 1956. 
A formal complaint was filed on August 22, 1957. Complainant 
seeks an award of reparation in the amount of $593.68, which 
is alleged to be due in connection with the purchase of two 
truckloads of bananas sold to respondent during August 1956. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on September 25, 1957. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on September 28, 
1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Ecuadorian Fruit Import Corporation, is a 
corporation whose address is 22 East 4th Street, New York, 
New York. 





1282 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 1281 


2. Respondent is an individual, Andrew John Lococo, doing [| 
business as A. J. Lococo Banana Company, whose address is 
305 West Second Street, Cincinnati, Ohio. At the time of the [| 
transactions involved herein, respondent was not licensed under 
the act but was subject to license. 


3. During August 1956, in the course of interstate com- 
merce, complainant sold to respondent two truckloads of ba- 
nanas. The dates of the respective sales, the quantities involved 
and the applicable prices are as follows: 


Date Quantity Unit Price Total 
August 23 21,880 pounds $5.50 per cwt. $1,203.40 
Loading charge 21.88 
August 29 28,900 pounds $5.50 per cwt. $1,589.50 
Loading charge 28.90 


Total $2,843.68 


4. On the dates of sale complainant shipped bananas meet- 
ing the specifications of the foregoing contracts by truck from 
Pier 82 S in Philadelphia, Pennsylvania, to respondent at Cin- 
cinnati, Ohio. Upon arrival of the shipments at destination, 
respondent accepted the bananas. 


5. The total purchase price of the two truckloads of ba- 
nanas, plus the loading charges, is $2,843.68. Of this amount, 
respondent has paid $2,250 on account, leaving due and owing 
by respondent to complainant a balance of $593.68. 


6. An informal complaint was filed on October 29, 1956, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the 
balance due in connection with the purchase of the two truck- 
loads of bananas is a violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $593.68, 
with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $593.68, with interest there- 
on at the rate of 5 percent per annum from October 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5302) 


HASTINGS POTATO GROWERS ASSOCIATION v. READI FROZEN 
Foops, INc. PACA Docket No. 7165. Decided December 23, 
1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Mr. William C. Hutchison, Sr., Freight Traffic Consultant, of Sanford 
Florida, for complainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on September 3, 1957. 
Complainant seeks an award of reparation in the amount of 
$4,832, which is alleged to be the total purchase price of five 
truckloads of potatoes sold by complainant to respondent in 
May and June 1957. 


A copy of the report of investigation prepared by the De- 
partment and a copy of the formal complaint were served upon 
respondent on October 17, 1957. A copy of the report of in- 
vestigation was served upon complainant on October 18, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
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notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Hastings Potato Growers Association, is a 
corporation whose address is Hastings, Florida. 


2. Respondent, Readi Frozen Foods, Inc., is a corporation 
whose address is P.O. Box 1940, Savannah, Georgia. At the 
time of the transactions involved herein, respondent was 
licensed under the act. 


38. During May and June 1957, in the course of interstate 
commerce, complainant sold to respondent five truckloads of 
Sebago potatoes, delivered Savannah, Georgia. The dates of 
sale, quantities, grade and applicable prices are as follows: 

No. of Unit 
Date Sacks Grade Price Total 
May 15 400 100-lb. .S. No. $2.52 $1,008.00 
May 18 400 100-Ib. SS. No. 2.52 1,008.00 
May 22 400 100-Ib. S. No. 2.52 1,008.00 
May 24 400 100-lb. S. No. 2.37 948.00 
June 1 400 100-lb. .S. No. 2.15 860.00 


Total $4,832.00 


4. On the dates of sale, complainant shipped potatoes meet- 
ing the specifications of the foregoing contracts by truck from 
loading points in the State of Florida to respondent at Sa- 
vannah, Georgia. Upon arrival of the shipments at destination, 
respondent accepted the potatoes. 


5. The total purchase price of the five truckloads of po- 
tatoes is $4,832. No part of this amount has been paid by 
respondent to complainant. 


6. The formal complaint was filed on September 3, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the 
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total purchase price of the five truckloads of potatoes is a vio- 
lation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $4,832, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,832, with interest thereon 
at the rate of 5 percent per annum from July 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5303) 


DOYLE BOWEN v. JOSEPH BoyKo. PACA Docket No. 7162. De- 
cided December 24, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 

Mr. John W. Burton, of Wauchula, Florida, for complainant. Mr. A. D. Me- 
Collum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended, (7 U.S.C. 499a 
et seq.). An informal complaint was filed on June 18, 1957. 
The formal complaint was filed on September 3, 1957. Com- 
plainant seeks an award of reparation in the amount of $472.80, 
which is alleged to be the purchase price of one truckload of 
watermelons sold to respondent on or about May 15, 1957. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 16, 1957. A copy of the report of in- 
vestigation was served upon complainant’s attorney on October 
18, 1957. 

At the time of service of the formal complaint, respondent 
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was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Doyle Bowen, doing busi- 
ness in his own name, whose address is Ona, Florida. 


2. Respondent is an individual, Joseph Boyko, doing business 
in his own name, whose address is 602 Cedar Avenue, Scranton, 
Pennsylvania. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about May 15, 1957, after inspection, respondent 
purchased approximately 1500 cull watermelons from complain- 
ant at Moffitt, Florida, for the sum of $472.80, f.o.b. loading 
point. Respondent accepted delivery of the shipment and there- 
after transported the watermelons from loading point in the 
State of Florida in interstate commerce. 


4. At the time of purchase respondent gave complainant a 
check drawn on the Scranton National Bank of Scranton, Penn- 
sylvania, for the purchase price of the watermelons. Respond- 
ent later stopped payment on the check. 


5. The purchase price of the shipment of watermelons is 
$472.80, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on September 3, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the 
agreed purchase price for the shipment of watermelons is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $472.80, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $472.80, with interest there- 
on at the rate of 5 percent per annum from June 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5304) 


VENEZIA Bros. v. A. G. SHORE COMPANY. PACA Docket No. 
6965. Decided December 24, 1957. 


Failure to Sustain Burden of Proof—Dismissal 


Since complainant did not submit evidence to prove the allegations of the 
complaint, the complaint is dismissed. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on December 5, 1956. 
Complainant seeks an award of reparation in the amount of 
$495, which is alleged to be the damage sustained by reason 
of respondent’s failure to deliver potatoes purchased by com- 
plainant in July 1956. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on January 11, 1957. A copy of the report of in- 
vestigation was served upon complainant on that same date. 


Respondent filed an answer on February 25, 1957, in which 
he generally denied liability. 

Since the amount in dispute did not exceed $500, the short- 
ened method of procedure was followed as provided for in sec- 
tion 47.20 of the rules of practice. Pursuant thereto, com- 
plainant filed an opening statement and respondent requested 
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that his answer and attached exhibits be considered as his 
answering statement. Complainant did not file a statement in 


reply. 
FINDINGS OF FACT 


1. Complainant is a partnership composed of John Venezia, 
Tony Venezia, and Salvatore Venezia, doing business as Ve- 
nezia Bros., whose address is 408-410 South New Jersey Street, 
Indianapolis, Indiana. 


2. Respondent is an individual, Arthur G. Shore, doing busi- 
ness as A. G. Shore Company, whose address is P. O. Box 981, 
Winston-Salem, North Carolina. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 


3. On July 3, 1956, respondent had a telephone conversation 
with Sherman Weinstein, a broker of Indianapolis, Indiana, con- 
cerning the purchase by complainant of a truckload of U. S. 
No. 1, Size A, Katahdin potatoes. 


4. Complainant sent his truck to Columbia, North Carolina, 
to pick up a truckload of potatoes, and the driver contacted 
respondent upon arrival. Respondent arranged for a load of 


potatoes for complainant’s truck, but the driver accepted an- 
other shipment before the potatoes for complainant were avail- 
able. 


5. The formal complaint was filed on December 5, 1956, 
which was within 9 months after the accrual of the alleged 
cause of action. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
July 3, 1956, respondent sold to complainant one truckload of 
U. S. No. 1, Size A, Katahdin potatoes and that the contract 
was negotiated by Sherman Weinstein, a broker. Attached to 
the complaint is a statement by John Venezia to the effect that 
on July 3, 1956, he ordered a load of U. S. No. 1, Size A, 
Katahdin potatoes from respondent through Sherman Wein- 
stein, at $4.95 per 100-pound bag, f.o.b. shipping point and 
that the order was confirmed by respondent. 


Respondent denies that he agreed to sell complainant a truck- 
load of potatoes. Respondent states that he was advised by 
Weinstein over the telephone that complainant’s truck was en 
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route to Columbia, North Carolina, for a load of potatoes and 
would arrive on July 3 or 4; that he agreed to try to get a 
load of potatoes for complainant as soon as the truck arrived 
or as soon as possible thereafter; and that he told Weinstein 
the market price for potatoes on July 3, 1956, was $4.95 per 
100-pound bag, protecting brokerage. 


The evidence shows that on July 3, 1956, respondent and 
Sherman Weinstein had a telephone conversation. The evidence 
further shows that on July 3, 1956, Weinstein prepared a 
broker’s standard confirmation of sale which recites the sale 
by respondent to complainant of one truckload of U.S. No. 1, 
Size A, Katahdin potatoes in 100-pound bags at $4.95 f.o.b., 
shipment to be from North Carolina, on July 3 or 4, 1956, in 
complainant’s truck. A copy of this confirmation was sent to 
respondent and it was immediately returned by respondent on 
July 7, 1956, with a letter setting forth his position as previ- 
ously mentioned. 


Complainant has the burden of proving the allegations of 
the complainant by a preponderance of the evidence. The evi- 
dence does not include a statement from the broker as to his 
version of the telephone conversation of July 3, 1956. On the 
basis of the evidence, it is concluded that complainant has 
failed to sustain the burden of proof and, therefore, the com- 
plaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5305) 


EDWARD C. BROWN v. BATTLEGROUND FARMS. PACA Docket 
No. 6990. Decided December 30, 1957. 


Limitation Period—Destination Not Specified 
in Contract—Acceptance—Liability 


An informal complaint filed within the 9-month limitation period meets the 
requirements of the act. The suitable shipping condition warranty is not 
applicable where the destination of a shipment is not specified in the 
contract. Respondent is liable for the total purchase price since he ac- 
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cepted the shipments and has failed to prove a breach of contract on 
the part of complainant. . 

Mr. David P. Buckson, of Dover, Delaware, for complainant. Mr. Arthur 
Slavin, of New York, New York, for respondent. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on January 18, 1957, com- 
plainant seeks an award of reparation in the amount of $390, 
alleged to be the balance due on the purchase price of five ship- 
ments of potatoes sold and delivered to respondent in July 
1955. 

A copy of the formal complaint, together with a copy of the 
report of investigation made by the Department, was served 
upon respondent on February 16, 1957. A copy of the report 
of investigation was served upon complainant’s attorney on 
February 15, 1957. 

Respondent filed an answer on March 25, 1957, challenging 
the jurisdiction of the Secretary to determine this controversy, 
denying the material allegations of the complaint, and denying 
any liability to complainant. Respondent alleges that the con- 
tracts covering the five shipments of potatoes referred to in the 
complaint each called for U.S. No. 1, Size A, potatoes; that 
the two shipments of July 19 and July 22, 1955, failed to meet 
contract requirements; that on the July 19 shipment complain- 
ant agreed to a $50 reduction in price; and that on the July 
22 shipment respondent sustained a loss in the amount of $340. 
Complainant filed a reply on April 3, 1957, denying all material 
allegations of the answer. 

Since the amount claimed is under $500, the issues are de- 
termined according to the shortened method of procedure pro- 
vided for in the rules of practice. Pursuant to such procedure, 
complainant filed an opening statement on April 19, 1957. 
Respondent filed an answering statement with attached exhibits 
on July 15, 1957. Complainant did not file a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Edward C. Brown, whose 
address is Cheswold, Delaware. 
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2. Respondent is an individual, Ernest F. Tark, doing busi- 
ness as Battleground Farms, whose address is Freehold- 
Englishtown Road, Freehold, New Jersey. At the time of the 
transactions here involved, respondent was licensed under the 
act. 


38. On or about the dates shown below, by oral contracts 
and in the course of interstate commerce, complainant sold to 
respondent 5 lots of potatoes, f.o.b. Cheswold, Delaware, as 
follows: ; 
























1955 Inv. No. Item Extension 
July 11 29045 360 bags potatoes, at $1.55 $ 558.00 
July 14 29078 310 bags potatoes, at $1.25 887.50 
July 15 29096 366/50# bags potatoes, at $1.25 228.75 
per cwt. 

July 19 29140 600/50# bags potatoes, at $1.25 375.00 
per cwt. 

July 22 29197 600/50# bags potatoes, at $1.10 830.00 






per cwt. 









Total 


4. The potatoes sold on July 11, July 14 and July 15 were 
accepted by respondent as being in compliance with contract 
terms, and there is no dispute concerning these shipments. 


5. The potatoes sold to respondent on July 19, 1955, were 
accepted by respondent and were shipped by truck to respond- 
ent’s customer at Bedford, Indiana. 


6. The potatoes sold to respondent on July 22, 1955, were 
accepted by respondent and were shipped by truck to the Nor- 
man Produce Company at Battle Creek, Michigan. The potatoes 
were rejected by Norman Produce Company upon arrival at 
Battle Creek on account of condition. Respondent instructed 
his broker, C. H. Robinson, Inc., of Detroit, Michigan, to resell 
the potatoes at the best price obtainable. Failing to find a 
buyer for the potatoes, C. H. Robinson, Inc. placed the potatoes 
with Cusumano Bros. Company at Detroit to sell for the ac- 
count of respondent. The potatoes were sold by Cusumano Bros. 
Company for the net amount of $236, after deduction of brok- 
erage charges, which sum was remitted to respondent by C. H. 
Robinson, Inc. 


$1,879.25 
























7. A Federal inspection was made of the July 22 shipment 
of potatoes at 7 a.m., on July 26, 1955, the day of arrival at 
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Detroit. The inspection certificate reads, in pertinent part, as 
follows: 


“Quality: Stock slightly to moderately skinned, fairly clean, 
fairly well to well shaped. Samples cut average 3% in- 
ternal discoloration. Other grade defects from 8 to 20%, 
average 13% damaged, including 4% seriously damaged, 
each consisting chiefly of sunburn. 

“Condition: Generally firm. 10% of samples no soft rot, 
60% show 1 to 2%, 30% show 3 to 4% average 2% Slimy 
Soft Rot in all stages, mostly advanced. 

“Grade: Fails to grade U S No 1 Size A account grade 
defects in excess of tolerance.” 


8. Respondent has paid to complainant, by two checks dated 
August 10 and August 19, 1955, a total of $1,489.25, or $390 
less than the total of the invoice prices for the five shipments 
of potatoes purchased from complainant. 


9. The formal complaint was filed on August 26, 1955, 
which was within 9 months after accrual of the causes of action 
herein alleged. 


CONCLUSIONS 


We shall first consider respondent’s “second defense” con- 
tained in paragraphs 17 and 18 of his answer, wherein he 
alleges that complainant’s cause of action, if any, is barred 
by the 9-month limitation provided by the act for filing com- 
plaints under said act, since it “arose and accrued more than 
9 months prior to the date when this proceeding was com- 
menced by the filing of the formal complaint herein.” It is 
well established that an informal complaint may be made the 
basis of a claim for damages under the Act. (Sec. 47.3 of the 
Rules of Practice). The transactions with which we are here 
concerned took place between July 11 and July 22, 1955. Com- 
plainant filed with the Department an informal complaint, the 
basis of this claim, on August 26, 1955. The complaint, there- 
fore, was clearly filed within the 9-month period provided for 
in the Act, and respondent’s contention in this regard is with- 
out merit. 

Complainant alleges that he sold to respondent on July 11, 
July 14, July 15, July 19 and July 22, 1955, a certain number 
of bags of potatoes on each date, at agreed prices totaling 
$1,879.25; that said potatoes were delivered to respondent; that 
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respondent accepted them in compliance with the contracts; 
and that respondent has paid complainant a total of $1,489.25, 
leaving a balance due complainant on the purchase price of the 
potatoes of $390. Respondent alleges in his answer that the 
contracts called for U. S. No. 1, Size A, potatoes and that 
complainant warranted that the potatoes “would so grade upon 
arrival at destination.” Respondent further alleges that com- 
plainant was informed at the time the oral contracts were 
entered into that the potatoes were being purchased for resale, 
and that respondent furnished complainant with the names 
and addresses of respondent’s customers with respect to the 
shipments purchased on July 19 and July 22, 1955. 


Since respondent alleged that the contracts were for USS. 
No. 1, Grade A, potatoes, the burden of proof is upon respond- 
ent to establish this claim by a preponderance of the evidence. 
Respondent has introduced no evidence in support of his con- 
tention on this point, and, therefore, has failed to sustain the 
burden resting upon him. The next question is whether com- 
plainant warranted that the potatoes would be of any par- 
ticular grade or in any particular condition upon arrival. Re- 
spondent has offered no proof of any specific warranties in this 
regard. In his answering statement respondent states that 
these were f.o.b. transactions and other facts shown indicate 
that such was the case. In an f.o.b. sale the seller warrants 
that the commodity is in suitable shipping condition; that is, 
that it is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure de- 
livery without abnormal deterioration at the destination speci- 
fied in the contract of sale. Here, however, the suitable ship- 
ping condition warranty is not applicable, since there is no 
evidence that complainant knew or was informed of the des- 
tination of the potatoes in question. Respondent claims that 
he furnished complainant with the names and addresses of the 
buyers to whom respondent had sold the potatoes, but the 
report of investigation indicates it was respondent’s practice 
to give the driver of each truck a pickup ticket for the po- 
tatoes to be shipped, and a delivery ticket bearing the name 
and address of the person or firm to whom the potatoes were 
being shipped. The pickup ticket was turned over to com- 
plainant-seller as a receipt for the potatoes. Respondent told 
the investigator that he did not know whether the truck drivers 
showed their delivery tickets to the seller. Since complainant 
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denies that he knew the names of respondent’s customers or 
the destination of the potatoes involved in this proceeding, we 
conclude that respondent has failed to sustain the burden of 
proving that there were any destinations specified in these 
contracts. 


We might add that there is no proof that the potatoes were 
handled under normal transportation service and conditions, 
As a matter of fact, the inspection certificate at Detroit, Michi- 
gan, shows that the refrigerator unit on the truck was not in 
operation at the time of the inspection, and that the front vent 
door was open. From this, it might be inferred that trans- 
portation service and conditions were not normal, since we 
have no way of knowing the length of time this condition of 
the refrigerator truck had existed in the extremely high tem- 
peratures of July. 


Respondent has alleged that upon arrival of the July 19 
shipment of potatoes at Bedford, Indiana, his customer com- 
plained of the condition of the potatoes and that many sacks 
were wet, and states that rejection was threatened unless an 
allowance was granted. Respondent contends that he contacted 
complainant and received authorization from complainant to 


grant a $50 allowance, and that this load of potatoes was then 
accepted by the customer. Respondent deducted the $50 from 
the invoice price of these potatoes when remitting to complain- 
ant. Complainant denies agreeing to the allowance, and re- 
spondent has failed to submit supporting evidence to establish 
this claim. Having accepted this shipment, respondent is liable 
for the contract price, less any proven damages which may 
have resulted from a breach of the contract by complainant. 
Respondent has failed to submit convincing evidence to estab- 
lish a breach or agreement for an allowance, and therefore 
owes complainant the $50 unpaid balance on this shipment. 
As to the July 22 shipment, since we hold that the contract 
did not call for U. S. No. 1, Size A, potatoes and there is no 
proof that the contract called for any other grade or size, we 
must conclude that complainant was only required to deliver 
merchantable potatoes. The evidence concerning the condition 
of the potatoes at Detroit does not establish that the potatoes 
were not of merchantable quality and condition when delivered 
to respondent at shipping point. We therefore conclude that 
respondent has failed to show a breach of this contract on the 
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part of complainant. Having accepted the shipment, respondent 
is liable for the purchase price. 


The total of the purchase prices of the five truckloads of 
potatoes is $1,879.25. Respondent has paid complainant a total 
amount of $1,489.25, or $390 less than the amount due. Re- 
spondent’s failure to pay promptly to complainant the full 
amount due is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $390, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $390, plus 
interest thereon at the rate of 5 percent per annum from Sep- 
tember 1, 1955, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5306) 


CREWS & ROBERTS v. PAGE & NORDAN. PACA Docket No. 7164. 
Decided December 30, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on March 6, 1957. 
The formal complaint was filed on August 19, 1957. Complain- 
ant seeks an award of reparation in the amount of $444.50, 
which is alleged to be the unpaid balance of the purchase price 
of a truckload of apples sold and delivered to respondent in 
September 1956. 
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A copy of the report of investigation made by the Depart- 
ment was served upon complainant on October 17, 1957. A 
copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on October 24, 1957, 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Crews & Roberts, is a partnership com- 
posed of W. B. Crews and Ben H. Roberts, whose address is 
P.O. Box 11038, Produce Station, Tampa, Florida. 


2. Respondent, Page & Nordan, is a partnership composed 
of Harold Richard Page and James Tollie Nordan, whose ad- 
dress is 4612 Eighth Street, Meridian, Mississippi. At the 


time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about September 12, 1956, in the course of inter- 
state commerce, complainant sold to respondent one truckload 
of apples at the agreed purchase price of $594.50. 


4. On or about September 12, 1956, complainant loaded on 
respondent’s truck at Hendersonville, North Carolina, apples 
meeting the specifications of the foregoing contract. Respond- 
ent accepted the apples. The apples were thereafter trans- 
ported by respondent to Meridian, Mississippi. 


5. The total purchase price of the shipment of apples is 
$594.50. Of this amount respondent has paid $150, leaving a 
balance of $444.50 due and owing by respondent to complainant. 


6. The informal complaint was filed on March 6, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
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complaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the 
balance of the purchase price of the shipment of apples is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $444.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $444.50, with interest there- 
on at the rate of 5 percent per annum from October 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5307) 


C. C. GUNN PRODUCE Co. v. HERRING PRODUCE COMPANY. PACA 
Docket No. 7039. Decided December 30, 1957. 


Breach of Contract—Rejection Not Without 
Reasonable Cause—New Agreement 


Complainant failed to rebut the evidence submitted by respondent to the 
effect that the damage incurred by the shipment in transit rendered 
the produce unsuitable for acceptance under the terms of the contract 
and it is concluded that respondent’s rejection of the shipment was not 
without reasonable cause. Pursuant to the terms of a new agreement, 
respondent sold the produce for the account of whom it may concern 
and is liable to complainant for the net proceeds of the sale. 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on June 13, 1956. 
The formal complaint was filed on April 16, 1957. Complainant 
seeks an award of reparation in the amount of $1,338.84, rep- 
resenting the alleged balance of the purchase price due com- 
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plainant on a truckload of strawberries sold to respondent on 
or about May 10, 1956. 


A copy of the formal complaint and a copy of the Depart- [| 
ment’s report of investigation were served upon respondent } 
on May 11, 1957. A copy of the report of investigation was 
served upon complainant on May 13, 1957. 


Respondent filed an answer on May 28, 1957, alleging that 
the strawberries shipped by complainant did not meet contract 
requirements at destination; that respondent refused to accept 
the shipment under the contract, but that the parties agreed 
that respondent should sell the berries for the best price 
obtainable. 


Although the amount in dispute exceeds $500, neither party 
requested an oral hearing. The issues, therefore, are deter- 
mined under the shortened procedure in accordance with sec- 
tion 47.20 of the rules of practice. Under this procedure com- 
plainant requested that its sworn complaint and attached ex- 
hibits be considered its opening statement, and respondent re- 
quested that his sworn answer be considered as his answering 
statement. Complainant did not file a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Clifford Carl 
Gunn and Eddie Gunn, doing business as C. C. Gunn Produce 
Co., whose address is 10 North Tenth Street, Van Buren, 


Arkansas. 


2. Respondent is an individual, Edmond P. Herring, doing 
business as Herring Produce Company, whose address is Ros- 
well, New Mexico. At the time of the transaction involved here- 
in, respondent was licensed under the act. 


8. On May 10, 1956, in the course of interstate commerce, 
complainant contracted to sell to respondent 294 crates of straw- 
berries, U. S. No. 1 grade, at $8 per crate, delivered Roswell, 
New Mexico, for a total purchase price of $2,352. 


4. Pursuant to the contract and on the same day, 294 crates 
of strawberries, stamped “U. S. 1 Grade”, were shipped by 
complainant from Marshall, Arkansas, to respondent at Ros- 
well, New Mexico, on an open-top bobtail truck without a 


tarpaulin. 
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5. The truckload of berries arrived at Roswell on the after- 
noon of May 11, 1956, at approximately 4 o’clock. At approxi- 
mately 11 o’clock that evening respondent telephoned complain- 
/ ant and stated that he did not wish to accept the berries due 
to damage sustained from heat, dry winds and bruising. 


6. Complainant requested respondent to obtain an inspection 
of the berries but respondent informed complainant that in- 
spection service was not available. The parties then agreed that 
respondent should sell the berries for the account of whom 
it may concern. 


7. Pursuant to this agreement respondent resorted the 
berries at a cost of $84 and disposed of 18914 crates for total 
proceeds of $1,197.16. Of the remaining 10434 crates of berries 
composing the shipment, 72 crates were utilized as cattle feed 
and 3234 crates were not accounted for. 


8. Respondent has paid complainant a total of $1,013.16 
on account of this transaction. 


9. Tender of a certified check in the further amount of 
$288.59 to complainant by respondent through the offices of 
the Department as final settlement in this proceeding was re- 


fused by complainant. The certified check was thereafter re- 
turned to respondent. 


10. There is now due and owing complainant from respond- 
ent, on account of this transaction, the sum of $307.31, no 
part of which has been paid. 


11. The informal complaint was filed on June 13, 1956, 
which was within 9 months after the alleged cause of action 
arose. 


CONCLUSIONS 


It is undisputed that on May 10, 1956, the parties to this 
proceeding entered into a contract whereby complainant was 
to ship respondent one truckload, or 294 crates, of U. S. No. 1 
strawberries, at $8 per crate, delivered Roswell, New Mexico. 
Pursuant to the contract, and on the same day, complainant 
procured an open-top truck and loaded it at Marshall, Arkansas, 
with the quantity of berries specified in the contract. The 
berries included in this shipment had been part of a lot in- 
spection made at Marshall, Arkansas, on the date of billing, 
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and each crate was stamped U. S. No. 1 grade on that date 
by the Flint Rock Berry Growers Association. 


The truck arrived at destination, Roswell, New Mexico, at 
about four o’clock on the afternoon of May 11, 1956, having f 
been en route some 20 hours. An affidavit, signed by the driver f 


of the truck, one Tom W. Wilbanks, stated that the berries re- 
mained on the truck at Roswell an additional seven hours, until 
eleven o’clock, waiting for an inspection and approval from 
respondent prior to unloading. 


Respondent telephoned complainant at approximately eleven 


o’clock on the evening of May 11 and said that he was rejecting | 
the berries due to the damage sustained by the load from | 
heat, wind and bruising. At that time complainant requested | 


that respondent secure an inspection on the load, but was told 
by respondent that inspection services were not available in 
Roswell. The parties then agreed that the berries should be 
unloaded, and that respondent should dispose of them. 


The first issue presented for decision, therefore, is whether 
the berries shipped to respondent by complainant were U. S. 
No. 1 grade at destination, as provided under the terms of the 
contract. The shipment was rejected at destination by respond- 


ent, who alleges that the berries were damaged in transit to 
such an extent that they did not fulfill contract requirements. 


Since the contract called for strawberries, U. S. No. 1 grade, 
delivered Roswell, New Mexico, complainant must prove by a 
preponderance of the evidence that it delivered strawberries of 
that grade and quality to respondent before it can be said 
that respondent’s rejection of the shipment was without rea- 
sonable cause. Complainant has failed to establish this fact, 
and has failed to rebut the evidence submitted by respondent 
to the effect that the damage incurred by the shipment in tran- 
sit rendered the berries unsuitable for acceptance under the 
terms of the contract. Accordingly, it is concluded that re- 
spondent’s rejection of the berries was not without reasonable 
cause and did not constitute a violation of section 2 of the act. 

The next issue presented in this proceeding relates to the 
disposition of the berries after the shipment had been un- 
loaded at Roswell by respondent. Complainant alleges that 

“ . . respondent said he would unload the berries and 
handle to the account of whom it may concern.” 
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Respondent, however, alleges that 


“ .. Mr. Gunn [complainant] finally said to unload the 
berries and do the best he [respondent] could with them.” 


Based upon the evidence, it seems to be the position of re- 
spondent that a novation of the contract between the parties 
was effected as a result of the telephone conversation of May 
11, and that a contract of consignment was mutually adopted 
in its place. Complainant, however, denies that the berries 
were taken by respondent on consignment, and offers, as evi- 
dence of this fact, proof that no account sales or remittance 
of proceeds was ever tendered by respondent until help was 
sought by complainant from the Department. 

Respondent presents no evidence in support of his claim 
that the parties agreed to a consignment of the berries. The 
record is bare of any support in favor of a consignment, except 
for respondent’s allegation, quoted above. As the moving party, 
respondent has the burden of establishing the purported con- 
signment of May 11 by a preponderance of the evidence. This 
he has failed to do. It is accordingly concluded that no con- 
signment was ever intended by the parties and that the berries 
were sold by respondent to minimize complainant’s loss. 

In disposing of the berries involved in this shipment, re- 
spondent was liable to complainant for the net proceeds there- 
of. Investigation by the Department revealed that respondent 
had disposed of 18914 crates of berries for total proceeds of 
$1,197.16, or an average of $6.33 per crate. Of the remaining 
10434 crates comprising the shipment, 72 crates were utilized 
as cattle feed, for which respondent received no money, and 
3234, crates were not accounted for. Computing the value of 
the crates not accounted for (3234 crates x $6.33 per crate), 
we arrive at the sum of $207.31. Complainant is allowed the 
total value of $207.31, since respondent did not account for 
the 3234 crates. Adding this sum to the total proceeds of 
$1,197.16 brings the total owing complainant from respondent 
on the resale of $1,404.47. Respondent presents a bill for labor 
in connection with resorting the berries in the amount of $84, 
which we deduct from the $1,404.47, leaving a total due com- 
plainant of $1,320.47. Respondent has paid $1,013.16 of this 
amount to complainant, leaving $307.31 due and owing. Failure 
of respondent to pay this amount is in violation of section 2 
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of the act. Accordingly, reparation in the sum of $307.31 
should be awarded complainant, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $307.31, with interest there- 
on at the rate of 5 percent per annum from June 1, 1956, 
until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5308) 


In re TONY MANZO & COMPANY. PACA Docket No. 7022. De- 
cided December 30, 1957. 


Repeated and Flagrant Violations—Revocation of License 
Respondent failed to pay promptly and in full for shipments of perishable 
agricultural commodities purchased in interstate and foreign commerce 
and its license is revoked. 


Mr. Gilbert A. Horn, for complainant. Respondent pro se. Mr. John Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed May 21, 1957, by the 
Chief, Regulatory Branch, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Ag- 
riculture. It is alleged in the complaint that respondent has 
repeatedly and flagrantly violated section 2 of the act (7 U.S.C. 
499b) by failing or refusing to make full payment promptly 
for numerous shipments of perishable agricultural commodities 
purchased and accepted by respondent in interstate commerce. 
On June 13, 1957, respondent filed an answer in which it ad- 
mitted most of the allegations of the complaint and denied that 
it owed two of the shippers as alleged therein. 


A hearing was held before John Curry, Hearing Examiner, 
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7.31 Office of Hearing Examiners, United States Department of 
Agriculture. in Chicago, Illinois, on October 7, 1957. At the 
hearing, complainant was represented by Gilbert A. Horn, 
Office of the General Counsel, United States Department of 
Agriculture, and respondent’s president appeared in its behalf. 
After the hearing, the complainant filed a brief. On November 
8, 1957, the hearing examiner issued a report containing pro- 
posed findings of fact and conclusions and recommending that 
respondent’s license be revoked. No exceptions were filed to 
the hearing examiner’s report. 






hall 
ere- 
956, 









FINDINGS OF FACT 


1. Respondent, Tony Manzo & Company, is a corporation 
whose address is 171-173 South Water Market, Chicago, Illinois. 
Respondent’s officers are Anthony R. Manzo, president and 
treasurer, and Joseph A. Manzo, vice president and secretary. 







De- 





2. Pursuant to the licensing provisions of the act, license 
No. 164476 was issued to respondent May 28, 1956. 


3. During the approximate period January 16 through 
March 138, 1957, respondent, in the course of interstate and 
foreign commerce, purchased and accepted a total of 73 ship- 
ments of perishable agricultural commodities from various ship- 
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r ’ 
pers and dealers, and in each instance failed to pay promptly 
and in full the agreed purchase price therefor to the shipper 
or dealer, as follows: 
Amount of 
: Number of Total Unpaid 
r1- Seller Shipments Purchase Price 
Ja Louis Jacobson & Bros., 6 $12,647.21 
he New York, N. Y. 
j- Carwood L. Johns Co., 6 4,396.05 
Glendale, Ariz. 
B- Canada Packers Ltd., 1 490.00 
1S Walkerton, Ontario, Canada 
C. Wm. Turino Co., Inc., 2 912.50 
ly New York, N. Y. 
ag F. H. Vahlsing, Inc., 2 1,388.40 
2 New York, N. Y. 
; Martin Produce, Inc., 2 1,952.00 
1- Salinas, Calif. 
it Bruce Church, Inc. 16 10,116.00 
El Centro, Calif. 
Western Fruit Growers, Inc., 1 2,531.25 






Los Angeles, Calif. 
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Amount of 
Number of Total Unpaid 
Seller Shipments Purchase Price 

John C. Lester Co., 7 $7,950.75 
Chicago, III. 

Mike Schultz & Son, 8 6,745.00 
Salinas, Calif. 

Oswald Stern, 2 1,946.00 
Vineland, N. J. 

Fred R. Bright Company, Inc., 2,615.00 
El Centro, Calif. 

A. Arena & Co., Ltd., 3,021.00 
Los Angeles, Calif. 

S. H. Becker Company, 1,870.00 
Chicago, II. 

Danny Dannenberg, 885.00 
El Centro, Calif. 

The Carin Company, 1,376.00 
Salinas, Calif. 

Vessey & Company, Inc., 1,311.00 
El Centro, Calif. 

M. R. Davis & Bros., 1,119.10 
Chicago, IIl. 

A. Levy & J. Zentner Co., 8,408.50 
San Francisco, Calif. 

Heller Bros. Co., Inc., 1,555.00 
New York, N. Y. 

Arrowhead Ranches, Inc., 1,450.00 
Glendale, Ariz. 


4. On or about April 10, 1957, in the United States District 
Court for the Northern District of Illinois, an involuntary peti- 
tion in bankruptcy was filed against respondent herein and on 
April 17, 1957, respondent confessed bankruptcy. The sched- 
ules in bankruptcy disclosed the liabilities of respondent to be 
approximately $195,000. with assets of approximately $5,000. 


5. By letter dated May 8, 1957, the violations of the act 
alleged in the complaint and found above in the Findings of 
Fact were called to respondent’s attention to afford it an op- 
portunity to demonstrate or achieve compliance with the act. 


CONCLUSIONS 


Respondent’s repeated failures to pay promptly and in full 
for shipments of perishable agricultural commodities purchased 
in interstate and foreign commerce, as set forth in the Find- 
ings of Fact, constitute repeated and flagrant violations of 
section 2 of the act. Respondent’s license should be revoked 
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pursuant to the provisions of section 8 of the act (7 U.S.C. 
499h). See e.g., In re Orrell’s Produce Company, 16 A.D. 830 
(1957); In re Nate Rosenthal, 15 A.D. 441 (1956); In re 
Southern Transportation Company, 12 A.D. 746 (1953). The 
bankruptcy proceeding against the respondent does not alter 
this conclusion. In re Louis A. Gerstein, 15 A.D. 1275 (1956) ; 
In re John Cunningham McDow, 14 A.D. 580 (1955); In re 
James L. (Lonnie) Cecil, 7 A.D. 1105 (1948), and cases cited 
therein. 


ORDER 


Effective on the 15th day after the service hereof upon 
respondent, any license held by respondent under the act is 
revoked. 


The facts as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5309) 


PACA Docket No. 7115. Dismissed December 5, 1957, by 
Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 5310) 


MILTON SCHOENBURG v. CARBONE BRos. & Co., INC. PACA 
Docket No. 6714. Order issued December 10, 1957, by Thomas 
J. Flavin, Judicial Officer. 





CUMULATIVE LIST OF DECISIONS REPORTED 
JANUARY-DECEMBER 1957 
AGRICULTURE DECISIONS 
Agricultural Marketing Agreement Act of 1937 


ApsoTT’s Dairy, INc. AMA Docket No. 113-1. Interim re- 
RR AN i iN en cede aS 


AxssoTr’s Dairy, INc. AMA Docket No. 113-1. Dismissal— 
Withdrawal of petition 


ApBBoTTs Darriss, INC., et al. AMA Docket No. 61-12. Ade- 
quacy of petition—Application to dismiss Cemied ccc = 


AssoTts Dairies, INc., et al. AMA Docket No. 61-12. Dis- 
Missal—Withdrawal Of petitior ..ccecsencsscsrecereersssensenessnneenessenssenesneneee 


ASSOCIATION OF ICE CREAM MANUFACTURERS OF NEW YORK 


STATE (SOUTHERN REGIONAL GROUP) AND OTHERS. AMA 
Docket No. 27-116. Application to dismiss petition granted 


BALDWIN COOPERATIVE CREAMERY ASSOCIATION. AMA Docket 
No. 73-3. Dismissal—Withdrawal of petition 2....csssscsssssennees 495 


BopKER, CHRIS, d/b/a BopKER Dairy CompANYy. AMA Docket 
No. 24-2. Dismissal—Withdrawal of petition 665 


CHAMPLAIN CREAMERIES, INC. AMA Docket No. 27-114. 
Reclassification of cream delivered to a cold storage 
warehouse 


CiLover LEAF Dairy Co. et al. AMA Dockets No. 41-41 and 
No. 41-42. Classification of milk—Surplus milk manufactur- 
I I iia aa ai calle ee ae Tease euiacigs deli picialeniicnceiatae 


CONTINENTAL Nut Company et al. AMA Docket No. 9-1. 
Regulation of handling of almonds 


CONTINENTAL Nut CoMPANyY et al. AMA Docket No. 9-1. 
Stay order 


CONTINENTAL Nut ComMpaANy et al. AMA Docket No. 9-1. 
Motion for reconsideration dismissed 


COPIAH GUERNSEY DAIRY COOPERATIVE, INC. AMA Docket 
No. 87-1. Scope of 8c(15 (A) proceeding—Cooperatives— 
Payments under order not violative of due process 1193 


DAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. AMA 
Docket No. 27-101. Dismissal—Withdrawal of petition .... 955 


Hyce1a Darry Company. AMA Docket No. 98-1. Interim relief 


a cranes 


IDEAL Farms, INc., et al. AMA Docket No. 27-122. Interim 
CIN cree acemammmenanaietenmes: 


881 
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Agricultural Marketing Agreement Act of 1937—Continued 


LEHIGH VALLEY COOPERATIVE FARMERS. AMA Docket No. 
DTEDS. Trivers: welicdh Berle ici cscsescscctiecsesecientenemcseaies 


Mossy, CHARLES P., Jr., d/b/a CEDAR Grove Farms. AMA 
Docket No. 87-2. Producer referendum—Scope of pro- 
Ceirign—Eorarers: OL: wml: issiscisscscesstasncessccrsisinpseneenscntiptassccallnisia 


New YorK STATE GUERNSEY BREEDERS’ COOPERATIVE, INC. 
AMA Docket No. 27-98. Proceeding remanded to hearing 
COMIRINOE 5 .ssscscsnsscccunsdscncessse saceiesietnslssecaiainasitinnie-aeiceosemiunihemtataions 


PRAIRIE FARMS CREAMERY OF CARLINVILLE. AMA Docket 
No. 3-6. Application to dismiss portion of petition granted 


PRAIRIE FARMS CREAMERY OF CARLINVILLE. AMA Docket No. 
8-6. Amended petition—Application to dismiss denied .......... 


Suncrest Farms, Inc. AMA Docket No. 27-121. Interim 
UTCLE CORUM iia icehastecesiaeasmccserseaiooons scsi iain ealainaaipiaas 


TANIS, Jacos, et al. AMA Docket No. 27-120. Interim relief 
I iis snasssccisecicnsscassincceigeslees nacesacaomeieceasuscasa i aiceananiamaiaaiamenitatataae és 


WISCONSIN COOPERATIVE Dairies, INc. AMA Docket No. 73-2. 
Dismissal—Withdrawal of petition 


Commodity Exchange Act 


AGRICOL CORPORATION, INC., AND GEORGE L. LEITZE. CEA 
Docket No. 77. Stipulation by respondents—Suspension 
BE ICEL ARG scesencsstssctssctisvscss Sceccosicenccen innocence 7 


CONTINENTAL GRAIN CoMPANY. CEA Docket No. 72. Rebut- 
tal evidence—Reopening of hearing 


GENERAL COMMERCE CORPORATION. CEA Docket No. 76. Viola- 
tion of reporting provisions—Default—Denial of trading 
privileges 


KosucGa, VINCENT W., et al. CEA Docket No. 73. Proceeding 
Tamandad to FOLAIOG » casccicsssisccsicccticonsbtticincenteseasienntien ssicadioccdlaaiaeaticia 


MILterR, G. H., AND CoMPANY et al. CEA Docket No. 60. 
Stay order 


Rooney, VINCENT W. CEA Docket No. 75. Denial of trading 
privileges—Revocation of registration—Consent order._.. 


Packers and Stockyards Act, 1921 


ARABI PACKING COMPANY, INC. P&S Docket No. 2272. 
Packer—Giving rebates and favored treatment—Imposing 
conditions for use of slaughtering facilities—Cease and 
Gomis Coneennk: \ OROGR: . sinmicncuiessnpnstessiinnnscctniacniebitanteieatondibrnsancss 


1089 
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Packers and Stockyards Act, 1921—Continued Page 


BAINBRIDGE CATTLE COMPANY ¥v. BERIGAN BROTHERS LIVE- 
STOCK COMMISSION COMPANY. P&S Docket No. 2210. Duty 
of market agency—Unauthorized sale—Commission charge 
—Damages 


BAYLESS, MAURICE W., WILLIAM BURNS, AND ERWIN HINZE, 
PARTNERS, d/b/a MAURICE W. BayLess. P&S Docket No. 
2235. Lending money to employees of registered market 
agencies—Cease and desist enccerersessssess I scssassscuacsecalenscsiandniaiitons 


BECKNER, PAUL C., AND CLYDE E. ANDREWS, PARTNERS, d/b/a 
BECKNER COMMISSION COMPANY. P&S Docket No. 2258. 
Improper acts—Suspension of registration—Consent order 


BELL, WAYNE, d/b/a SHOSHONE LIVESTOCK AUCTION CoM- 
PANY. P&S Docket No. 2194. Misuse of shippers’ proceeds— 
Cease and desist—Consent order 123 


BERIGAN, FRANK A. et al. P&S Docket No. 2165. Order or 
turn system—Unfair practice—Cease and desist 


BERIGAN, FRANK A., et al. P&S Docket No. 2165. Stay order 


BRADLEY, VERNON, CLYDE RAyYL, L. R. BAXTER, AND G. B. 
BUSKE, PARTNERS, d/b/a CLOVIS CATTLE COMMISSION Co. 
P&S Docket No. 2247. Cease and desist—Consent order 


Broussg, V. L. P&S Docket No. 2274. Failing to purchase 
livestock in open competition—Accepting rebates and fav- 
ored treatment—Attempting to control packer purchases 
—Cease and desist—Consent order 


CHATTANOOGA UNION Stock YarpDs. P&S Docket No. 1598. 
Continuation Of rates and CHATGES -.ncceesecrcscscsseresessesesseeeseseeseersssensese _ 


CINCINNATI LIVESTOCK PRODUCERS ASSOCIATION et al. P&S 
Docket No. 2236. Unauthorized payments to employee— 
improper buying charge—Cease and _ desist—Consent 


CLancy, DAN, & COMPANY. P&S Docket No. 2199. Improper 
acts—Suspension of registration—Consent order 


CLARK, GLENN F., d/b/a CLARK CATTLE COMPANY. P&S 
Docket No. 2238. Misrepresentation—Suspension of regis- 
tration—Default 135 


CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket No. 
442. Modification of rates and Charges eres 900 


DANIELS, Harry C., d/b/a Harry C. DANIELS AND Co. P&S 
Docket No. 2158. Prior order reinstated neccecsccssscsssssssssesee . 988 


DENVER UNION STocK YARD CoMPANY. P&S Docket No. 450. 
Modification of rates and Charge ©ccccccsssssesusnensmenmnnnn 897 
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DIXIE PACKING COMPANY, INC. P&S Docket No. 2273. 
Packer—Failing to buy livestock in open competition— 
Buying livestock through persons other than its packer- 
buyer—Cease and desist—Consent order 


FELDSTEIN, A., AND COMPANY, INC. P&S Docket No. 2169. 
Financial condition—Revocation of license—Consent order 


GaRNER, Dick. P&S Docket No. 2248. Cease and desist— 
COME CNN iii i el 


GILMORE, DONNEL L., AND B. M. GILMORE, JR., PARTNERS, 
d/b/a GitBro. P&S Docket No. 2225. Accounts and records— 
Cease and desist—Consent order 


GRISSIM, WILLIAM H. III, d/b/a Grisstm COMMISSION CoM- 
PANY. P&S Docket No. 2222. Petition to reopen hearing 
granted 


HERRELL, MAXWELL, AND HARRY HERRELL. P&S Docket No. 
2241. False weights—Suspension of registration—Consent 


ILLINOIS PACKING Co. v. UNION STOCK YARD AND TRANSIT 
CoMPANY OF CHICAGO. P&S Docket No. 2195. Order grant- 
ing reconsideration—Prior order amended 


Kapp, BEN, AND CHLOE ANN KapP, PARTNERS, d/b/a Kapp 
AND COMPANY. P&S Docket No. 2249. Falsifying records 


—Marked-up prices—Suspension of registration 


KENNETT-MURRAY COMPANY AND C. J. RENARD, PARTNERS, 
d/b/a KENNETT, MURRAY AND COMPANY. P&S Docket No. 
2240. False weights—Suspension of registration—Consent 


Kirk, Roy, d/b/a Roy Kirk LIVESTOCK COMMISSION MARKET. 
P&S Docket No. 2245. Shippers’ proceeds—Improper sale 
of livestock—Cease and desist—Consent order 


KUHLMANN, VERNON F., d/b/a DESHLER SALES COMPANY. 
P&S Docket No. 2019. Suspension of registration ter- 
minated 


LICENSEES OPERATING AS COMMISSION MERCHANTS IN THE 
DESIGNATED AREA OF NEW YorK City, NEw York. P&S 
Docket No. 1146. Continuation of rates and charges 


LICENSEES OPERATING AS COMMISSION MERCHANTS IN THE 
DESIGNATED AREA OF NEW YorK City, NEw YorK. P&S 
Docket No. 1146. Continuation of rates and Charges ..cccce 


LICENSEES OPERATING AS COMMISSION MERCHANTS IN THE 
DESIGNATED AREA OF NEW YorkK City, New York. P&S 
Docket No. 1146. New schedule of rates and charges ecu... 895 
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Lusk SALES PAVILION, INc. P&S Docket No. 2233. Improper 
sale of consigned livestock—Cease and Gesist ...dccccnsssssesueeensees . 498 


MANHATTAN POULTRY CORPORATION, C & V Pouttry, INC., 
AND Harry RUBIN, AN INDIVIDUAL. P&S Docket No. 
2208. Cease and desist—Suspension of license—Consent 
order 


MARKET AGENCIES AT ForT WorTH Stock YarpDs. P&S Docket 
No. 445. Continuation of rates and charges 


MARKET AGENCIES AT FortT WortTH StTocK Yarps. P&S 
Docket No. 445. Modification of rates and charges ............ 


MARKET AGENCIES AT Kansas City Stock Yarps. P&S Docket 
No. 311. Modification of rates and charges 


MARKET AGENCIES AT KANSAS CiTy Stock YArDs. P&S 
Docket No. 311. Modification of rates and charges 


MARKET AGENCIES AT MISSISSIPPI VALLEY STOCK YARDS. 
P&S Docket No. 1532. Continuation of rates and charges 


MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. P&S 
Docket No. 534. Continuation of rates and charges ............... a 


MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Docket No. 148. Modification of rates and 
charges 


MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Docket No. 143. Modification of rates 
and charges .. seticsaaacibuipiacate sischcabassnnpisccetecaniite 


MARKET AGENCIES AT UNION StTocK YARDS, CHICAGO, ILLI- 
nois. P&S Docket No. 402. Modification of rates and 


IT sccscccsnccsnsseenesecsapegstonesaprsssiouinheianptoaeticonn sesieeisinteinapaniicoseabeaaittons 


MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COL- 
ORADO. P&S Docket No. 435. Modification of rates and 
ON ca rca setacces Secaesaspce cstence sence ena sondacopaciebotagsanionee 


MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Continuation of rates and charges ..... 


MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Modification of rates and charges 


MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Continuation of rates and charges 


MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Modification of rates and charges 
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MARKET AGENCIES OPERATING AT THE NoRTH SALT LAKB 
UNION Stock Yarps. P&S Docket No. 457. Continuation of 
rates and charges 


M. F. Propuce Company, Inc. P&S Docket No. 2170. Fi- 
nancial condition—Revocation of license—Consent order 


MINCKLER, JEFF, d/b/a VALMONT Farms. P&S Docket No. 
2207. Operating as market agency without being registered 
—False accounting—Suspension of registration—Consent 


NASHVILLE UNION Stock Yarps, INc. P&S Docket No. 291. 
Continuation of rates and charges 


NICKELL, LoREN. P&S Docket No. 2259. Failure to pay for 
livestock—Insolvency—Suspension of registration ................ 


OLSON, FRED H., d/b/a KIMBALL LIVESTOCK EXCHANGE. P&S 
Docket No. 2234. Speculative transactions of employee— 
Accounts and records—Cease and desist—Consent order ...... 


OTTEN, LLOYD, PAUL PRUITT, AND E. H. HorTON, PARTNERS, 
d/b/a RANCHERS AND FARMERS LIVESTOCK AUCTION CoM- 
PANY. P&S Docket No. 2246. Nolo contendere—Cease and 
Gesist—Consent Oder ececeecssserssereereeseseee ational i 


OWEN, MARVIN, et al., d/b/a OWEN BROTHERS UNION STOCK 


Yarps. P&S Docket No. 2211. Improper sale and purchase 
of livestock—Cease and desist—Consent order 


Preor1IA UNION Stock Yarps Co. P&S Docket No. 5. Continua- 
tion. of: pakes: OG CRADEOE ccc arena 


THE PEORIA UNION Stock Yarps Co. P&S Docket No. 5. 
Modification of rates amd CHAT ges -nceceecssrsscnsssesessenssssnssssnsseeseeennees = 


PoLAND, C. P., d/b/a MISSISSIPPI VALLEY STOCKYARDS. P&S 
Docket No. 1558. Change in name of respondent ............... ss 


St. JosEPpH Stock YARDS CoMPANY. P&S Docket No. 298. 
Modification of rates amd Charges ....ccccsocseceesseceeceesssseeeeeemsecseneernseesseennsee 


St. Louis NATIONAL STOCKYARDS COMPANY. P&S Docket No. 
1246. Continuation of rates and CHAT ges onnceceseccsenneeens 


St. Louis NATIONAL STOCKYARDS COMPANY. P&S Docket 
No. 1246. Modification of rates and charges sini 


St. Paut UNION StTocKyarDS CoMPANY. P&S Docket No. 
1211. Modification of rates and CHArges ..cceccesnccnenreesnssnesenesen 


St. Paut UNION STOCKYARDS COMPANY. P&S Docket No. 
1211. Modification of rates and charges ....... sisi 


12 


668 


1100 


1229 


340 


417 


971 


17 


1240 
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SALISTEAN, GATES. P&S Docket No. 2205. Violation of 
registration and bonding requirements—Cease and desist 
parses AMIN S| ROIMUI ND 5 sinsnnnscsnsneenscnsccninlcponnsccahesinbl esentc bee icdnacoscanaeine 


Scuario, A. B. P&S Docket No. 2219. Registration and 
bonding requirements—Cease amd esist ecceccscscsnessssssnsseusesenee 


SCHOOLER, DaLE K. P&S Docket No. 2254. Failure to pay 
for livestock—Insolvency—Suspension of registration ........ 


Sioux City Stock YarpDs CoMPANY. P&S Docket No. 425. 
Modification of rates and Charges -eceeecsscsscsssssnssnssnesnssnsusssnsnseneses 


Sioux City Stock YarDS CoMPANY. P&S Docket No. 425. 
Modification of rates and charges 


SMITH, Davip J., et al. P&S Dockets No. 2212, No. 2215, 
No. 2216, and No. 2217. Selling sheep on a commission 
basis—Unfair practices—Comsent Order -.ncceccessccccsssssosscsessssseeeerensssees 


SORENSON, ELMo. P&S Docket No. 2275. Failure to pay for 
purchases—Insolvency—Suspension of registration 


STEEN, W. O. P&S Docket No. 2237. Failure to maintain 
reasonable bond—Suspension of registration—Default 


STEEN, W. O. P&S Docket No. 2237. Prior order amended 


STOCKGROWERS COMMISSION COMPANY. P&S Docket No. 2197. 


Misuse of shippers’ proceeds—Cease and desist—Consent 
118 


STOCKMAN’s COMMISSION COMPANY, INc. P&S Docket No. 
2239. Speculative operations—Misuse of shippers’ pro- 
ceeds—Accounts and records—Suspension of registration 


STRAUB & SMITH PACKING COMPANY, INC. P&S Docket No. 
2253. False weights—Accounts and records—Cease and de- 
sist—Consent order 128 


STUART, WILLIAM, AND ARTHUR HOPKINS, PARTNERS. P&S 
Docket No. 2206. Improper practices—Accounts and 
records—Cease and desist—Consent order 


UNION Stock YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Continuation of rates and charges 


UNION Stock YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Modification of rates and charges ............. 


UNION StTocK YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Modification of rates and Charges ..ecceccnsss 


UTAH LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2255. Misuse of shippers’ proceeds—Insolvency—Suspen- 
sion Of registration—Consent Order ©.cccccccccccsrssesesmemmeemmemennn 120 
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WALDRUP, WILLIAM E. (PETE), d/b/a RANCHERS AND 
FARMERS LIVESTOCK COMMISSION COMPANY. P&S Docket 
No. 2252. Improper handling of livestock—lIncorrect 
entries in accounts and records—Suspension of registra- 
tion —Cotsent Ger <6 eee, Bee 


WoerTH, LESLIE W. P&S Docket No. 2250. Cease and desist 











988 —Suspension of registration—Consent Order -eccccennuenemnnne 968 
Wricut, V. A. P&S Docket No. 2202. Suspension of regis- 
tration terminated—Solvency  -neccccccncccwsesenensenneememenunnnnnn 406 






P&S Docket No. 2213. Dismissal—Settlement between parties 






P&S Docket No. 2227. Dismissal—Withdrawal of complaint 






Perishable Agricultural Commodities Act, 1930 
407 





A & R LETTUCE COMPANY v. UNITED FRUIT & PRODUCE Com- 
PANY. PACA Docket No. 6523. Purchase after inspec- 
Chea EE csc isssacticsn sss etscaccnc creas et Sabena ico 





243 









A. R. ASSOCIATES v. SACRAMENTO FROSTED Foops COMPANY. 
PACA Docket No. 6782. Nondelivery—Loss of profit— 
Damages—Burden of proof—Dismissal o...ceecccsssssssssssusssenesse 157 


125 
135 










ALBRIGHT BROTHERS v. McCGOWAN’s COLD STORAGE. PACA 
Docket No. 6955. Failure to pay—Defaullt o..eccscsesssesesseemeee 377 









ALEX-SAN VEGETABLE COMPANY v. CARUSO FRUIT DISTRIBU- 
tors, INc. PACA Docket No. 6546. Rejection with reason- 
Ge Cm ROI ccs sisesiiacsesscis ncn cicacscentitieninscocssanctnacsiatainiaieisbiasle 






ALEXANDER MARKETING Co. v. BECKER FRUIT & PRODUCE 
Co. PACA Docket No. 6944. Failure to pay—Default ~......... 










ALLIED PropucE DISTRIBUTORS COMPANY. PACA DocKET No. 
GE. Titer CI saint recente as 


28 






AMERICAN NATIONAL Foops INC. v. GARAN-TEE TOMATO Co., 
Inc. PACA Docket No. 7087. Failure to pay—Default ........... 











ANSPACH, GEO. C., Co., Ltp. v. A. SHRIER & Sons Co. PACA 
Docket No. 6599. Breach of contract—Damages .W..cccc 2 






ARID-ZONE FARMS v. SAM CATANZARO. PACA Docket No. 
6606. Inspection certificates—Acceptance—Liability ........... 1128 







ARKANSAS VALLEY PRODUCE v. I. V. PHILLIPS. PACA Docket 
No. 7006. Failure to pay—Default siessciapesitaseiaactlasalilescessccigr, “AAI 














ASSOCIATED SHIPPERS INCORPORATED v. LA GRUA PRODUCE 
Co. PACA Docket No. 6932. Failure to pay—Default .......... 
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B. C. TREE Fruits, LTD. v. NoRTHERN PRODUCE EXCHANGE 
Co. PACA Docket No. 6549. Rejection without reasonable 
MOOG ENT ssi a cilia tans 


BALL, E. D. v. RUSSELL-WARD COMPANY. PACA Docket No. 
6811. Failure to prove negligence—Dismissal ....cececssomo ities 


BALL, ELBERT D. v. RUSSELL WARD COMPANY, INC. PACA 
Docket No. 6811. Petition for reconsideration dismissed 


BALL, E. D. v. RUSSELL-WARD COMPANY. PACA Docket No. 
6987. Consignment—Failure to prove improper handling— 
Dismissal 


BECKER, SIDNEY, trading as BECKER FrRuIT & PRODUCE Co. 
PACA Docket No. 6788. Repeated and flagrant viola- 
tions—Revocation Of LCOS] -ereeeseoecsssssesresesscesrsseesseesssssensstnssssensssnsessnesens 


BEDIENT, GERALD F. v. LAKE KEUKA GRAPE COMPANY. 
PACA Docket No. 6681. Refusal to take delivery—Resale 
—Damages 


BENDEL, Victor D., Co. v. MANTECA FROZEN Foops. PACA 
Docket No. 6854. Failure to pay—Defarlt neeeecsssessnssssnsssnsee 


BIALESKI, VINCENT C. v. BECKER FRUIT & PRODUCE Co. 
PACA Docket No. 6925. Failure to pay—Default 


BITTINGER, W. E., Co. v. FROZEN Foop Factors, INc. PACA 
Docket No. 6960. Failure to pay—Admission of liability ....... 


Boter Fruit & VEGETABLE Co. v. BECKER FRUIT & PRODUCE 
Co. PACA Docket No. 6738. Joint account agreement— 
ENGR O 0 OF © sass cicero ccsdn rec aan si 


BoLer FRUIT & VEGETABLE COMPANY v. BISESI FRUIT Co. 
PACA Docket No. 7135. Failure to pay—Default 


BorDER BANANA DISTRIBUTORS v. BARISH PRODUCE COMPANY, 
Inc. PACA Docket No. 7027. Failure to pay—Default ..... 


BowEN, DOYLE v. JOSEPH BoyKo. PACA Docket No. 7162. 
DR ARS 000 Ra OE TINE ccs cccsinissinesscsncsiincckeovipcvenieissssansbccesesecarsomstore 


BROWN, EDWARD C. v. BATTLEGROUND FarmMS. PACA Docket 
No. 6990. Limitation period—Destination not specified in 
Contract—Acceptance—Liability ...eeeocscssecssessssesssessnsesssnneesssseesusseeeees 


Bup, INC. v. BECKER Fruit & PropucE Co. PACA Docket 
No. 6916. Failure to pay—Inadequate defense 


BUNISKI, HENRY v. LEON NacH. PACA Docket No. 6915. 
Failure to pay—lInadequate defense 


BUNISKI, HENRY v. NORTON NacH. PACA Docket No. 6896. 
Purchase after inspection—Liability 
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Perishable Agricultural Commodities Act, 1930—Continued 


C A B Propuce COMPANY v. FRANK KENWORTHY COMPANY. 
PACA Docket No. 6920. Advise billing—Delay—Breach 
of contract—Rejection with reasonable cause—Dismissal 


CALIFORNIA FROZEN Foops, INc. v. NICHOLAS J. JANSON 
COMPANY AND/OR QUEEN CITY FOOD PROCESSING PLAN, 
INC., AND/OR QUEEN CITY Foop BANK. PACA Docket No. 
6487. Contract specifications—Burden of Proof—Dismissal 


CAROLINA PRODUCE DISTRIBUTORS v. BECKER FRUIT & PRO- 
DUCE Co. PACA Docket No. 6865. Failure to pay—Default 


CARTER, GEORGE D. v. EARL SMITH. PACA Docket No. 7034. 
Failure to pay—Default 


CHAPMAN, C. C., INC. v. BUCKEYE STATE PRODUCE Co. PACA 
Docket No. 6938. Failure to pay—Default 


CHEYNE, LELAND L. v. GEORGE C. Burcer. PACA Docket No. 
6765. Consignment—Failure to prove negligence—Dismissal 


CHICKERING AGRICULTURE COMPANY, INC. v. H. P. NEw- 
HOUSE Farms. PACA Docket No. 6495. Evidence—Coun- 
terclaim—Jurisdiction of Secretary—Dismissal 


CHIRON, L., Co. v. BECKER FruIT & PropucE Co. PACA 
Docket No. 6912. Consignment—Admission of liability 


Conway, INC. v. BpN F. Linge. PACA Docket No. 6900. Juris- 
diction of Secretary—Failure to pay—Default 


Cook PropuUCcE COMPANY v. LAKELAND FRUIT & PRODUCE Co. 
PACA Docket No. 6278. New agreement—Reasonable ad- 
justment—Dismissal 873 


Crews & ROBERTS v. PAGE & NorDAN. PACA Docket No. 
7164, Failure to pay—Default 1295 


Crews & ROBERTS v. SUNTOP BRAND, INC. PACA Docket 
No. 6667. Acceptance—Liability eeecccssscsssncsssnssesnsssssssnssssnssssnsssee we 441 


CrosETTI, J. J., Co. v. BECKER FRUIT & PrRopUCE Co. PACA 
Docket No. 7065. Failure to pay—Default 730 


CURRIER DENNEY, INC. v. MILLEN GROCERY COMPANY. PACA 
Docket No. 6943. Failure to pay—Default 379 


CURRITUCK EXCHANGE v. BECKER FRUIT & PRODUCE Co. 
PACA Docket No. 6881. Failure to pay—lInadequate 
NR ia th cet le acsict ccapetnccon bcdsctat toned Rectal lathes 


CUSUMANO BROTHERS COMPANY v. LEW’S FRUIT MARKET. 
PACA Docket No. 6756. Lack of notice of rejection— 
Acceptance—Liability 
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DASHER, DERON v. T. H. LAND. PACA Docket No. 7035. Fail- 
ure to pay—Default 689 


DaTTILO, PHIL, & Co. PACA Docket No. 7060. Repeated and 
flagrant violations—Suspension Of License occreecsssssemsssssenseesenee . 649 


DEKLE BROKERAGE Co., INC. v. Fruit SUPPLY COMPANY. 
PACA Docket No. 6911. Failure to pay—Default 49 


DEKLE POTATO COMPANY, INC. v. ZEIDENSTEIN Bros. PACA 
Docket No. 6887. Rejection without reasonable cause— 


DEL VECCHIO, JOSEPH A. v. BATTLEGROUND Farms. PACA 
Docket No. 6991. F.o.b. shipping point—Warranty— Ac- 
ceptance—Liability 


DEVALCOURT, H. J., PoTATO SHED v. JIMMIE SHMON PRODUCE 
BroKer. PACA Docket No. 7095. Failure to pay—Default 

DILLON ORCHARDS v. KING PrRopUCE Co. PACA Docket No. 
7086. Failure to pay—Default 


D1 Metro, SAM v. JOE WEINTHAL. PACA Docket No. 7005. 
BANAT 00 BIG incsicsisnssescinsatssbenstsnsesssecnvinnianeesnbetcatccsagtn 


Dixon, R., & Co., INc. v. JOSEPH SPAGNOLA. PACA Docket No. 
ES Urea esr ceed ame RUNG sss sesaisstnsnncessbenanesesnarncen a 


DouGHTY, ANDREW G. v. JOSEPH Boyko. PACA Docket 
No. 6691. Purchase price—Failure to pay 


Dow-JENKINS SHIPPING Co. v. LEE ROBBINS. PACA Docket 
No. 6941. Failure to pay—Defarlt eecsmsncccessseeseessseeeenee 


DuNCAN, C. E. Propuce Co. v. B & M TOMATO AND PRODUCE 
Co. PACA Docket No. 7033. Failure to pay—Default 


DuNGAN, J. M., TRUSTEE OF THE ESTATE OF ALBERT ROSSI v. 
J. SacHs Company. PACA Docket No. 6105. Breach of 
CoNtract—Damages—Dismissal  22n.eceoccccecceoscecceesresesseessessecesessnssseeserneseeeeesneees 


ECUADORIAN FRUIT IMPORT CORPORATION v. WILLIAM CHAS- 
KIN. PACA Docket No. 7048. Failure to pay—Default .......... 


ECUADORIAN FRUIT IMPORT CORPORATION v. A. J. LOCOCO 
BANANA COMPANY. PACA Docket No. 7149. Failure to 
OIE SIU iach censstcecsnncnseionceps cristo tise Neca pcs pescnisipstiey ‘ 


ECUADORIAN FRUIT IMPORT CORPORATION v. MATHEW MER- 
curio. PACA Docket No. 7044. Failure to pay—Defense 


ECUADORIAN FRUIT IMPORT CORPORATION v. ORRELL’S PRO- 
DUCE COMPANY. PACA Docket No. 7013. Failure to pay— 
III aici cscs Sede canta 
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ECUADORIAN FRUIT IMPORT CORPORATION v. MONTE STULBERG. 
PACA Docket No. 7029. Failure to pay—Default 


EMPIRE Foops, INc. v. Fir Grove Farm. PACA Docket No. 
6751. Contract—Failure to prove—Dismissal .ncceccecsssmssmsnnon 


EsFORMES, JACK, CorP. v. BECKER FRUIT & PRODUCE Co. 
PACA Docket No. 6778. Acceptance—Liability ....... 


FANUCCE, CONRAD v. WESTWOOD PRODUCE CENTER. PACA Dock- 
et No. 7088. Failure to pay—Default neeecccesseneesssssnssssensennesne scam 


FARMER’S PRODUCE EXCHANGE v. CAVALIER VEGETABLB 
Packers, INc. PACA Docket No. 6947. Failure to pay— 
WRIA TE  sissscscctcessssinsescsgieieanc ssc centhaasteslassnaasaieecaplaartaicatieatete 


FENNVILLE FRUIT EXCHANGE, INC. v. FRANK G. DREMON. 
PACA Docket No. 6550. Failure to take delivery—Resale 


EPO essccocisksssashccntessesecensascensccensin acne sets tatbaincaaaaaaaitaa 


FEeREN, M. B., PropUcE COMPANY v. MARION B. Opom. PACA 
Docket No. 6779. Breach of contract—Failure to deliver— 
BRR ascetic ceases scsi rein bteceestessancaora tsa ea M sie 


FERRAEZ, TONY v. BARISH PRODUCE COMPANY, INC. PACA 
Docket No. 6588. Failure to pay—Defaullt nn ccscsnsssneensennesnsee 


FERRAEZ, TONY v. CANTU FruIT COMPANY. PACA Docket No. 


GOTG. Fradlvave: to, pang E wey: sscscscessscemsescaseoesssessseesstesnscerseriooensbnis = 


FLORANCE DISTRIBUTING COMPANY v. C. B. RUMBLE & SONS. 
PACA Docket No. 6697. F.o.b. contract—Rough handling 
Tn, . Creare hCG ABI cscicronseessenscnessnsacssteennhsceninpesnnttnninactaceniasinigiaon a 


FLYNN FARMERS COOPERATIVE, INC. v. CENTRAL WHOLESALE 
Company, INc. PACA Docket No. 6971. New agree- 
ment—Protection—Salvage accepted—Burden of proof ..... 


FREMONT PRODUCE Co. v. HECHT PropucE ComMPANY. PACA 
Docket No. 6806. Admissibility of exhibits offered in evi- 
dence—Damages—Lack of proof—Dismissal ....eccsccsessssesnes os 


FREMONT PRODUCE COMPANY v. HECHT PRODUCE COMPANY. 
PACA Docket No. 6806. Petition for reconsideration— 
RII coc ese scgeeaesonseiaicescspernscietineaesaeen ec capnldaea neat 


Fruit Crops, INc. v. A. Levy & J. ZENTNER Co. PACA Docket 
No. 6701. Advances—Agreement—Dismissal recesses ” 


G-M Potato & ONION DISTRIBUTORS v. GEORGE C. MANN. 
PACA Docket No. 6687. Failure to pay—Counterclaim ........... 


G-M Potato & ONION DistrIBuToRS v. GrorGE C. MANN. 
PACA. Docket No. 6687... Stay Order xscescessnserssnssesensseenseevtetemecteneseesntees 
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G-M Potato & ONION DistTrIBpuTORS v. GEORGE C. MANN. 
PACA Docket No. 6687. Petition for reconsideration— 
A a o 


GEORGIA-TENNESSEE PRODUCE Co., INC. v. KANKAKEE BANANA 
Distrisutors. PACA Docket No. 6918. Failure to pay— 
MP RE i cccescksasesncecescscegsoacceesoceehcecigceepnen sda ameter aes gaooseaameceeconagecnertik = 


GILLARDE, L., SONS COMPANY v. MATHEW MERCURIO. PACA 
Docket No. 6661. Admission of liability—Counterclaim— 
Wy Ce NN sass secsssecnsscnesiscotinncsvsncoesisesenansccienaniti saps 


GLACIER PACKING Co., INC. v. LEHIGH VALLEY FROZEN Foops, 
Inc. PACA Docket No. 7052. Failure to pay—Default ..... 


GLUECK, E. H., & Co. v. FRANKLIN PRODUCE EXCHANGE, INC. 
PACA Docket No. 6851. Failure to pay—Defense oeeeeocesssessenee 

GLUECK, E. H., & Co. v. FRANKLIN PRODUCE EXCHANGE, INC. 
PACA Docket No. 6851. Petition for reconsideration— 
Dismissal 


GOLDMAN Foops, INc. v. KAYCEE FROZEN FooDs AND/OR THE 
DUNN-MALONEY COMPANY. PACA Docket No. 6531. Con- 
tract terms—Lack of mutual agreement—Dismissal ........... 


GRANTHAM PRODUCE COMPANY v. PAGE & NORDAN. PACA 
Docket No. 7122. Failure to pay—Default neccecccsassssssseenee 


GREAT LAKES PACKING Co. v. SANTA FE BERRY PACKERS. 
PACA Docket No. 6447. Contract—Lack of mutual agree- 
NII ssc wh Rasen tases Sadao esminaaatioan a os 


GREGORY-DOYLE, INC. v. HARRISBURG DAILY MARKET, INC. 
PACA Docket No. 6794. F.o.b. shipping point—Grade at 
Gestination—Failure tO PAY icceccccsncssesnceinseswsessenresseseeses 


GROPPENBACHER, J. C. v. G. M. PrRopDUCE COMPANY AND/OR 
SECONDINO MERCANTINO AND/OR JAMES V. GIAMMARIO. 
PACA Docket No. 6978. Jurisdiction—F.o.b. transaction 
UENO TINY 6 casecacecccoasicasorcenienttsesseencercte narcosis tabs apalinseinbsanaspnaenieasoes sé 


GROWERS MARKETING SERVICE, INC. v. J. LERNER & SON. 
PACA Docket No. 6898. Failure to deliver—Damages ........... 


GROWERS MARKETING SERVICE, INC. v. VINCENT SANTA- 
MAURO, JR. PACA Docket No. 6718. Rejection without 
reasonable cause—Resale—Expenses—Damages cso iis 


Guercio, R., & Son, INC. v. CENTRAL PropUCE Co. PACA 
Docket No. 7096. Failure to pay—Default ..eeececsssssssseseneees casein 


GuNN, C. C., Propuce Co. v. HERRING PRODUCE COMPANY. 
PACA Docket No. 7039. Breach of contract—Rejection 
not without reasonable cause—New agreement 


Page 


149 
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CUMULATIVE LIST OF AGRI. DECISIONS 





16 A.D. 





Perishable Agricultural Commodities Act, 1930—Continued 






H. C. R. CoRPORATION v. Sacks Bros. PACA Docket No. 6901. 
Acceptance—Failure to prove breach Of Warranty neces 
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HALVoRSON, CHESTER N. v. AL Brevik. PACA Docket No. 
7010. Failure to pay—Admission Of liability ..ecccccursese eames 











144 HAMILTON PRODUCE COMPANY v. M. ToPLitzky & COMPANY, 


AN ESTATE. PACA Docket No. 7023. Failure to pay—Default 






HAMPTON PrRoDUCE Co. v. LA GrRUA PropucE Co. PACA 


ou Docket No. 6760. Reparation—Stipulation  rrceccsnsssenensemeennees a 






HANDWERK FarMs v. Tasty CuHip Co., Inc. PACA Docket 
No. 7068. Failure to pay—Default .neccassssssseensesnseeenneeeaseenseeenseenn on 





737 






Harmon & Rem v. BECKER Fruit & PropuUcE Co. PACA 
Docket No. 6801. Rejection without reasonable cause— 
Diversion—Resale—Damages  ccrecsessssssssssssssesensssnnsesnnseemsnsennssenen 


947 






101 





Harris, H., & Co., Inc. v. F. Geract & Co. PACA Docket 
No. 7188. Failure to pay—Default .cccsssssssnessssessenseenseenenseeet _ 






HAsTINGs PoTATO GROWERS ASSOCIATION v. READI FROZEN 
Foops, Inc. PACA Docket No. 7165. Failure to pay— 
na ot se eae OOOO . 1283 





149 










159 





HAWKINS, GUY, COMPANY v. JIMMIE SHMON, PRODUCE 
BROKER. PACA Docket No. 6974. Suitable shipping con- 
dition warranty—Damages—Acceptance—Liability .............. ” 
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Hess Propuce Co., INc. v. D & A Potato Farm. PACA 
Docket No. 7019. Failure to pay—Default cecscsscssssssssensssneee 










HEGGAN, Oscar K. v. McGowan’s CoLp Storace. PACA 
Docket No. 6614. Failure to pay—Notice of breach of 
MONT: “WG CEE WINN a iisessasscccccsceccsscccctscnerctceereoneees és 






HEGGBLADE-MARGULEAS Co., INC. v. ORRELL’S PRODUCE CoM- 










48 PANY. PACA Docket No. 7014. Failure to pay—Default 
HENSON, LUKE W. PACA Docket No. 6940. License denied— 
12 : : : 
Previous conduct of applicant COMSIGETEE sccccccscocsscossssessessensesee v 
HERSEY ORCHARDS v. J. Berc Fruit ComMPpANy. PACA 
59 Docket No. 7118. Failure to pay—Default cceccccsssecnsoun a 
HIGGINBOTHAM, DAVID, & SON v. WM. MERDLER PRODUCE 
65 Co. PACA Docket No. 7131. Failure to pay—Default 1122 
HIGGINS PoTATo COMPANY v. BRAUD POTATO CHIP COMPANY. 
PACA Docket No. 6604. Breach of warranty—Failure to 
7 BEG VO: WAATNOE COLIC: sisscsisscicrisnsnrnscoiceiaiennnitriartinitecncmnininnteninnattcininne: Gil 
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HIRN, E. G. v. A. S. ARENSON ProDUCE COMPANY AND 
STANLEY K. ARENSON PRODUCE COMPANY. PACA Docket 
No. 6890. Agency relationship—Burden of proof— Ac- 
ceptance—Liability 


HOLLANDALE MARKETING ASSOCIATION v. BISESI FRUIT Co. 
PACA Docket No. 7128. Failure to pay—Default 


Hurr, O. D., Jr. v. R. FERRIS AND SON. PACA Docket No. 
6930. Failure to pay—Defarlt a.eeecserssccsscussrsenserneserssnssnssnssssaseneneee 


HYBELS’ PRODUCE COMPANY, INC. v. HAB’S FRUIT AND GRO- 
CERY. PACA Docket No. 7080. Failure to pay—Default 


IDAHO PoTATO GrowERs, INC. v. M. ToPLITzKY & COMPANY, AN 
EstaTE. PACA Docket No. 7055. Failure to pay—Default 


ILLINOIS FRUIT GROWERS EXCHANGE v. C. L. ROBINSON ICE 
& COLD STORAGE CORPORATION. PACA Docket No. 6704. 
Warranty—Failure to prove—Dismissal 


JAMERSON PRODUCE v. MICHIGAN FARMERS OUTLET. PACA 
Docket No. 7062. Failure to pay—Default 


JEWETT, LES, COMPANY v. WILLIAM JENEFSKY. PACA 
Docket No. 71384. Failure to pay—Default 


JOHNSON, ROBERT v. CARL FRITCHEY AND Lou LODEN. PACA 
Docket No. 6994. Contract of sale—Acceptance—Liability 


JOHNSON, ROBERT v. LoU LODEN. PACA Docket No. 7002. 
MUR 1 IN ints pseecscesaesiacaendeccrinisccemasrchneaiconon 


JONES, CARLTON v. SAMUEL S. BARRAGE AND EDNA F. BArR- 
RAGE. PACA Docket No. 7053. Consignment—Admission 
of liability 


KALEEL Bros., INC. v. EARL J. HARRISON. PACA Docket 
No. 6907. Failure to deliver—Replacement—Damages 


Karas, Max. PACA Docket No. 6731. Repeated and flagrant 
violations—Revocation of license 


KEEFE, ROBERT M., T/A B-K PropucE POMPANY. PACA 
Docket No. 7097. Repeated and flagrant violations—Re- 
vocation of license—Default 


KELSO PRODUCE v. CREECH PropUCE. PACA Docket No. 7058. 
Failure to pay—Default 


KENWORTHY, FRANK, COMPANY v. A.S. ARENSON PRODUCE 
ComMPANY. PACA Docket No. 7031. Failure to pay—Default 


KENWORTHY, FRANK, COMPANY v. GEORGE DUBINSKY. PACA 
Docket No. 6982. Failure to pay—Default nnneceeccssssmssesmes . 437 
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KENWORTHY, FRANK, COMPANY v. C. S. GirForD & Sons. 
PACA Docket No. 6304. Consignment—Deficit—Broker- 
age—Counter-complaint 


KENWORTHY, FRANK, COMPANY v. C. S. GIFFoRD & SONS. 
PACA Docket No. 6304. Petition for reconsideration— 
PRIN ascictcciessccnsscoteaisd sts aca crcescaoneceendcneteiaansoocchigucoceeecoaac abana aan a 


KENWORTHY, FRANK, COMPANY v. D. L. PIAZZA COMPANY. 
PACA Docket No. 6888. Counterclaim—Setoff 


KIRBY AND LITTLE PACKING COMPANY v. UNITED FRUIT & 
PropucE ComMpaANy. PACA Docket No. 6504. Sale by 
description—Suitable shipping condition—Breach of war- 
PCS asics assesses sehenescereagaeioiiegeeaeohiaetomne . 


Kirsy & LITTLE PACKING COMPANY v. UNITED Fruit & 
Propuce CoMPANY. PACA Docket No. 6504. Petition for 
reconsideration—Dismissal 


Koster, STEPHEN v. NICK GRAM. PACA Docket No. 6983. 
PEATE: CO: RIED eesesesasescssncsiotccrcenestecnnesclersnseeneibeinsasanea 2 


LANG-LAWLESS FRUIT COMPANY, INC. v. THE KROGER COM- 
PANY. PACA Docket No. 6712. Appeal inspection—Rejec- 
tion without reasonable cause—Damages 764 


LARosA ToMATo DistrisuTors, INc. PACA Docket No. 6886. 
Application for licemse grarmted nccccscceseoscsoserssenssrssenscemseeseneenene ww 449 


LEONARD AND MACDONALD, LTD. v. TEXAS FRUIT COMPANY. 
PACA Docket No. 6986. Failure to pay—Default ............. . 445 


LEWIN, SAMUEL v. JOSEPH Boyko. PACA Docket No. 7078. 
Failure to pay—Default 833 


LEWIN, SAMUEL v. JOSEPH Boyko. PACA Docket No. 7078. 
Stay order—Pending issuance of further order 

LEWIN, SAMUEL v. JOSEPH Boyko. PACA Docket No. 7078. 
Prior order amended 


LEWIS-MARTIN ASSOCIATES, INC. v. SANTA FE BERRY PACK- 
ERS. PACA Docket No. 6448. Brokerage—Dismissal 824 


LIEBERMAN & MARGULIS v. Louris FarLEY. PACA Docket 
No. 6935. Counterclaim—Lack of acceptable proof. .......... 1013 


LOCKERMAN, Guy C. v. WALTER JcnES. PACA Docket No. 
6862. Purchase price—Failure to Pay ccecssessssssssnsssnsessnsesenseeenee . 1002 


LUCERNE PARK FRUIT ASSOCIATION, INC. v. KING PRODUCE Co. 
PACA Docket No. 7077. Failure to pay—Default 


MALONEY, THOMAS J. v. Jose A. Exias. PACA Docket No. 
GOBG. -Fatleare: to pay—— Delay: iciccsscossscrsiesssscrnseemsiesiiotonstansttasicusnention 
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MANDELL, SAMUEL P., Co. v. SAM CATANZARO. PACA Docket 
US MRS OBIT. CME sass tee cccecbstnscm scene tohsobachcncecdincectnceniesencne 94 


Manzo, Tony, & CompANy. PACA Docket No. 7022. Re- 
peated and flagrant violations—Revocation of license ........ 


MARCI AND BRINDISI v. SPEILLER BROTHERS, INC. PACA 
Docket No. 6945. Failure to sustain burden of proof— 
AG 5B cscs csc ec SE a SR RE i a ee 


MARKETEERS, INC. v. MAx Karas & Co. PACA Docket No. 
6842. Evidence—New Agreement—Failure to pay ecm 908 


MarTori-JOHNS Co. v. BECKER FRUIT & PropucE Co. PACA 
Docket No. 6831. Failure to pay—Evidence of record ........... 846 


1110 


MARYLAND TRADING COMPANY, INC. v. CALIFORNIA FROZEN 
Foops, Inc. PACA Docket No. 6602. Crop failure— 
Failure to deliver—Damages 


MASTIN FARMS v. BoYcE BroKERS. PACA Docket No. 7046. 
TP TTIT CS ” UO RINE a scesscciscorsssass etc seeccrreneeceeoncneeneeniacrncnctee = 


McArRTHUR, C. v. M. J. Durr & Co., INc. PACA Docket No. 
6737. Suitable shipping condition—Breach of warranty— 
INE 5 esses sascsde eo tons cytes esas ceesu oases ortansnieapaacsinnceonnl sees 


McCLurRE POTATO COMPANY v. JIMMIE SHMON, PRODUCE 
Broker. PACA Docket No. 7074. Failure to pay—Defaull..... 


McDANIEL & Sons, INc. v. BECKER Fruit & PRODUCE Co. 
PACA Docket No. 6989. Failure to pay—Default .................. 


McNarr, ALAN Davin, Jr. PACA Docket No. 6892. Re- 
peated and flagrant violations—Revocation of license ......... x 


McRag, Harris M. v. D & A Potato Farm. PACA Docket No. 
7020. Failure to pay. Default 


MENDELSON-ZELLER Co. v. BECKER FRUIT & PRODUCE Co. 
PACA Docket No. 6937. Failure to pay—Default 


MENDELSON-ZELLER Co. v. P1lowaTy Fruit Co., INc. PACA 
Docket No. 6899. Breach of contract—Rejection with 
wensonable .carme—Diimrmiasa) acccccncccecessesscrecssscreesececseesiioseseorssessesssonnvaseroenn 


MENDELSON-ZELLER Co. v. SCHWARTZ PRODUCE Co., INC. 


PACA Docket No. 6363. Petition for reconsideration—Dis- 
164 


MENDELSON-ZELLER Co. v. UNITED FRUIT DISTRIBUTORS. 
PACA Docket No. 7028. Failure to pay—Defaullt ............... . 652 


MENDELSON-ZELLER Co. v. UNITED FRUIT DISTRIBUTORS. PACA 
Dosket Wo. 70e8. Stay GhGa: cckntneieiaiontie. TE 
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MENDELSON-ZELLER Co. v. UNITED Fruit DistrRisuToRS. PACA 
Docket No. 7028. Reopening after default ...cccecsocssemsnussmsnes - 


MIDWEST GROCERY COMPANY v. ELMER RITENOUR. PACA 
Docket No. 7085. Failure to pay—Default 


Mitts, Foster v. S. E. ReEsE. PACA Docket No. 6981. 
WhecRleawe: tir assassinate ntact 


Moore AND Dorsey, INC. v. CRAVEN Grocery Co. PACA 
Docket No. 6910. Failure to pay—Defarlt eeecccmusosssssssnesns ss 


Moore & MorGAan, Inc. v. SAM LustTic, INc. PACA Docket 
No. 7146. Failure to pay—Default 


Murtas BROTHERS COMPANY v. BECKER FRUIT & PRODUCE Co. 
# ACA Docket No. 6800. Failure to pay—Reparation .......... ¥ 


MUSKEGON COOPERATIVE CELERY GROWERS ASSOCIATION, INC. 
v. Ferris KAzMA. PACA Docket No. 7012. Failure to pay 
—Default 


NATIONAL PRODUCE DIsTRIBUTORS, INC. v. BECKER FRUIT & 
Propuce Co. PACA Docket No. 6739. Failure to give notice 
of rejection within reasonable time—Acceptance—Liability 


NELSON, J. E., & Sons v. QUALITY PropUCE CoMPANY. PACA 
Docket No. 6902. Timely rejection—Failure to prove new 
SATORU —— RI sini sscesiosacccsessssentesnhceatcnsceioietameisastaetcaiiatiaal < 


NEwsoM, H. M. v. DIXIE-CENTRAL ProDUCE Co., INc. PACA 
Docket No. 6843. Statute of frauds—Agency—Purchase 
after inspection—Liability 1115 


OAKFIELD AND ELBA GROWERS, INC. v. QUEEN CITY PRODUCE 
Company. PACA Docket No. 7040. Failure to pay—Admis- 
A. OE TANI cass sansnsssansctencesteianacias crap anionic lee tae 2 


O’Day, LEONARD, COMPANY v. WM. F. Hetm & Son. PACA 
Docket No. 6535. Rejection without reasonable cause— 
Breach of contract—Damagess  ccrcccccosrccccsssesseeessnsesssensssseseeensseseseet Ss 


ORRELL’s PropuceE CoMPpANY. PACA Docket No. 7026. Re- 
peated and flagrant violations—Revocation of license ............ - 


Ott, FRANCIS v. Epwin H. Licut. PACA Docket No. 7130. 
Failure to pay—Default 


PACIFIC PACKING COMPANY v. J. A. BESTEMAN COMPANY. 
PACA Docket No. 6777. Breach of contract—Rejection with 
vromsouiabile Corie D0iatrlee ascii isisticiceecerssstettaicneal 3 


PANNO, CARLO, FRUIT COMPANY v. GRANADA PACKING HOUSE. 
PACA Docket No. 7100. Failure to pay—Default cscs 


PARKHILL PRODUCE COMPANY v. ZEIDENSTEIN Bros. PACA 
Docket No. 6885. Breach of contract—Nominal damages 
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PARKHILL PRODUCE COMPANY v. ZEIDENSTEIN Bros. PACA 
Docket No. 6885. Stay order—Pending issuance of fur- 


I ics cscs senseless eigaiaa 


PARKHILL PRODUCE COMPANY v. ZEIDENSTEIN Bros. PACA 
Docket No. 6885. Petition for reconsideration—Dismissal 


PEARCE-YOUNG-ANGEL Co. v. FRIENDLY Fruit Co. PACA 
Docket No. 7001. Failure to pay—Default .eccesssssssmsssssnsone 


PELLER, JULIUS v. BONNIE BEE SuPER Foop Mart, INc. 
PACA Docket No. 6830. sna lich 
TNE TA UNE an asscesntcesoeshiescecsirsenansounesceresiocpctiosvvcistasoregins 


PERRINE TOMATO GROWERS v. GARAN-TEE TOMATO Co., INC. 
PACA Docket No. 7084. Failure to pay—Default o.oo s 


PETERSON’S BEANS-POTATOES v. BLOOM-MEYERS COMPANY. 
PACA Docket No. 6951. New agreement—Adjustment 


Petro, SAMUEL SIMON. PACA Docket No. 6928. Application 
TAR PRAIA ANN gasses casas ssa Dacgscig ennai " 


PeTRO, SAMUEL SIMON. PACA Docket No. 6928. Remand to 
BRM EUAN OR cin ccc ce acteeechernscse ications 


PHELAN, FRANCIS J., SALES OFFICE v. ERICKSON POTATO 
Co. PACA Docket No. 7133. Failure to pay—Default 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 


Wo. H. SmitH & Sons. PACA Docket No. 7004. Failure 
OO FOI ase chscucehssastobccsensehocontcescancasnb nsec enermene 


PHILADELPHIA PRODUCE CREDIT AND COLLECTION BUREAU v. 
Louis Price. PACA Docket No. 7021. Failure to pay—De- 


P1azza, D. L., COMPANY v. CooK PRoDUCE COMPANY. PACA 
Docket No. 6801. Brokerage—Failure to pay 


P1azzA, D. L. COMPANY v. MINNESOTA VALLEY WHOLESALE 
Grocery Co. PACA Docket No. 7107. Failure to pay— 
Default 


PosTEL, JOHN H., & Son v. TEXAS FruIT COMPANY. PACA 
Docket No. 7075. Failure to pay—Default 


PoTATo SALES Co. v. SARRAF PropuCE. PACA Docket No. 
6905. Failure to pay—Default 


PouNDS PropuUcE Co. v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6923. Failure to pay—Default 


POWELL RANCH v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6895. Rejection without reasonable cause— 
TOIT isi scssccsnsccsecinoe et esoaionsincsbainlniniapec caine cancaaiant a 
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PRILLWITZ, WESLEY v. SAM GLAsSs. PACA Docket No. 6953. 


Failure. to: pregere Dia ic scsi ccceecdotcseemcchcninctniasoanceanenatin . 456 


PRILLWITZ, WESLEY v. ARTHUR J. THIELE. PACA Docket No. 
6844. Purchase after inspection—Liability 


PRINCETON SALES CorP. v. KANKAKEE BANANA DISTRIBU- 
tors. PACA Docket No. 6939. Failure to pay—Default ...... 


RABIN, HAROLD, Co., INC. v. BECKER FRUIT & PRODUCE Co. 
PACA Docket No. 6903. Terms of payment—Failure to 
deliver—Dismissal 


READY WHITE, ING. v. AL BREvIK. PACA Docket No. 6698. 
Breach of contract—Failure to deliver—Damages 


REED, REYNOLDS v. WILLIAM SEYCHEW. PACA Docket No. 
TOA4T. Failure: Go: pity — TICE tile csiccicccccectssiasccessipessisimionserlatonmmiasiteriein . 103 


RreEeD, REYNOLDS v. WILLIAM SEYcHOoW. PACA Docket No. 
7047. Stay order 775 


REED, REYNOLDS v. WILLIAM SEYCHEW. PACA Docket No. 
GOAT, Reopeninie after Cela h: siscicisienncisacsicncnsinnemnmnaenie << tam 


REEVES BROTHERS v. ROBINSON BroTHERS. PACA Docket No. 
6913. Failure to pay—Defense inadequate 839 


Revias, ALEXIS v. FRANK KENWORTHY COMPANY. PACA 
Docket No. 6570. Freight charges—Accord and satisfaction 
—Dismissal 


RENFRO, JACK v. BARTLETT Foop Propucts Co., Inc. PACA 
Docket No. 7008. Failure to pay—Default 


REYNARD, KARL W. v. BECKER FruIT & PRODUCE Co. PACA 
Docket No. 6952. Failure to pay—Default 


Rosinson, C. H., COMPANY v. COFFMAN BROS. PRODUCE. 


PACA Docket No. 6996. Real party in interest—Brok- 
1124 


Rosinson, C. H., INc. v. D & A Potato Farm. PACA Docket 
No. 7066. Failure to pay—Default 


Rosinson, C. H., Inc. v. J. J. CorLEY & SON Produce. PACA 
Docket No. 6969. Failure to pay—Default 


Ror, Wo. G., & Sons v. BECKER Fruit & PropucEe Co. PACA 
Docket No. 7030. Failure to pay—Default 


ROSEMARY PACKING COMPANY v. FORSCHMIDT CELERY COM- 
PANY AND CONNOR BROKERAGE COMPANY. PACA Docket 
No. 6870. F.o.b. transaction—Delay—Rejection without 
Feasonable Cause—DaAamagess  ~ccecceresecesssseensesererseeernssseensseserrsseennssseenseseeneses ~~ 1077 





1326 CUMULATIVE LIST OF AGRI. DECISIONS 16 A.D, 


Perishable Agricultural Commodities Act, 1930—Continued Page 


Rosko Propuce Co. v. Jose A. Exras. PACA Docket No. 
6958. Failure to pay—Default ncccccneccecenmmnmunnmmmununnnn 268 


Rosko Propuce Co. v. Ever READY Potato Co. PACA 
Docket No. 6921. Failure to pay—Default nn nccccnsenensnsee 92 


Rouw, THE H., ComPANY v. BECKER Fruit & PRODUCE Co. 
PACA Docket No. 6882. Failure to pay—Liability ......... 


ROYAL, CHARLES A. v. WILLIAM A. Ross. PACA Docket No. 
TOTG, Patleane to, Pay D elaine sescssccnccetsscscscccncesscwicememotessissenaenieoote 


RYDELL CALIFORNIA PoTATO Co. v. THE KAUFMAN-BROWN 
Potato CoMPANY. PACA Docket No. 6837. Acceptance 
—Abandonment—Damages.  ereesemccssessesneeseenesnsenentssenesnenseeneenenenneneases 


RYDELL CALIFORNIA Potato Co. v. THE KAUFMAN-BROWN 
Potato ComPpANy. PACA Docket No. 6837. Petition for 
VECONSIderation—Disrmissa] -...icceseosencccsoorscccsoersnossoocesrsscserersseseeeeensseeeoensnseees a 


S. & H. Pacxinc CoMpaANy v. CAL-Bert SHIPPERS, INC. 
PACA Docket No. 6769. Purchase after inspection—War- 
NNN caine selemecetapscsineueaselima pansion 


SALINAS MARKETING COOPERATIVE v. LEONARD O’Day Com- 
PANY. PACA Docket No. 6693. Breach of warranty—Suit- 
able shipping cCondition—Damages .ppcecsecressassssssesssssensessssssnsssssssensees 


SALINAS MARKETING COOPERATIVE v. LEONARD O’Day Com- 
PANY. PACA Docket No. 6693. Settlement—Dismissal ........... 


SANGER FROZEN Foops CoMPANY v. LEHIGH VALLEY FROZEN 
Foops, Inc. PACA Docket No. 7056. Failure to pay—De- 


SANTA Rosa DISTRIBUTING Co. v. JAcK LONG & COMPANY. 
PACA Docket No. 6740. Terms of contract—Burden of 


SANTORO, ALBERT. PACA Docket No. 6694. Repeated and 
flagrant violations—Revocation Of LiC@MSE -cceccscsecscsesersesensssnneseees 


SANTucCcI PropUCE v. JosEPH Boyko. PACA Docket No. 
6914. Interstate commerce—Merchantable quality ............. ‘ 


SANTUCCI PRODUCE v. CRESCENT Farms. PACA Docket No. 
BOGE, Wailrare tin: tray —— Dea cal coco eeessasssntanscssisnccsescasttrenaoen 


SCHOENBURG, MILTON v. CARBONE Bros. & Co., INc. PACA 
Docket No. 6714. F.o.b. shipping point acceptance— 
Breach of warranty—Failure to prove 


SCHOENBURG, MILTON v. CARBONE Bros. & Co., INc. PACA 
Docket No. 6714. Stay order—Pending issuance of further 
NI esis cticnssiscerssiiccciapaheaacistilaasiceonatac soa ceniiiaami tibia 1305 
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SELLMBYER, H. J., PRoDUCE Co. v. I. KATZ Fruit & PRODUCE 


268 Co. PACA Docket No. 6929. Failure to pay—Default ........ 





SHULMAN, JERRY v. STANDARD FRUIT & PRODUCE Co., INC. 
PACA Docket No. 6980. Failure to pay—Defaullt o.com 395 





92 





SIEBEN & BYRNES, INC. v. KLEIN’s CELERY. PACA Docket No. 
GT4S.. Failte: to peng —— Lim aae ye cacsscscesicccnscscennisscssecovsrinsccnseceenbocrsshnreens . 698 


SINGH, RALA, FARMS v. AMERICAN FRUIT & PRODUCE Co. 
PACA Docket No. 6781. Suitable shipping condition—Rejec- 
tion with reasonable cause—Dismissal .....cccccsssssssessssssseesssseeeeeeesee 


1005 





837 










SKoNE & CoNNorRS v. A. S. ARENSON PRODUCE COMPANY. 





055 PACA Docket No. 7050. Failure to pay—Default ccm 725 
SmitH, Ext v. Hy FisHer. PACA Docket No. 6807. Coun- 
terclaim—Prior shipMent q.naccccncrmimcnimmnmnmununmununnem 1008 





253 





SMITH, WALTER A. v. L. B. MYERS WHOLESALE PRODUCE. 
PACA Docket No. 6949. Failure to pay—Default 20s u 






SOUTHAMPTON PRODUCE DISTRIBUTORS v. JOSE A. EIAs. PACA 
Docket No. 6957. Failure to pay—Default on esccssssssssssnssssee _ 


487 






SOUTHEASTERN TOMATO MARKETING CorRP. v. MAx MARK- 
OWITZ AND MANUEL FELDMAN. PACA Docket No. 6946. 
Failure to sustain burden of proof—Dismissal 0... 





19 






04 





SOUTHERNAIRE TOMATO SHIPPERS v. SCRANTON PRODUCE CoO. 
PACA Docket No. 7123. Failure to pay—Default ................ 









SpapA DISTRIBUTING Co. v. OLCESE PRODUCE COMPANY. 
PACA Docket No. 66138. Failure to pay—Breach of con- 
tract—Inspection certificate—Offset Aamages -nnceesceosacsssssssnser i 


97 






STEWART PACKING COOPERATIVE v. BECKER FRUIT & PRODUCE 
Co. PACA Docket No. 6717. Rejection without reasonable 
Cause—Resale—E xpenses—Damages  ecrecssocsssssessssnsssensssseensrssensesssenees - 










Stott & Rem v. COMMUNITY PRODUCE COMPANY. PACA 
Docket No. 6637. Statute of Frauds—Unreasonable delay— 
Rescission of contract—Dismissal cccccccsssssssssssssssssnsenssesnsesee 






SULLIVAN, S. OTIs, & Co. v. BECKER FRUIT & PRODUCE Co. 
PACA Docket No. 6924. Failure to pay—Default .............. 










SUNNYFIELD FARMS v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 7049. Failure to pay—Default on ecsessscsssessseeensees ec 









SUNSHINE PACKING CORPORATION OF PENNSYLVANIA v. K. B. 
FrosteD Foops COMPANY. PACA Docket No. 6721. Arbitra- 
tion—Interstate Commerce—Rejection without reasonable 
COED csccissniceconcinsensisniocaitninnccsariatniclnsacbalslatiial 
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SWEENEY, CHARLES P., Co. v. CHARLES H. GRAY COMPANY. 
PACA Docket No. 6998. Failure to pay—Default ................ 447 


TAYLOR’S FARM PropDUCTS v. BECKER FRUIT & PRODUCE Co. 
PACA Docket No. 6875. Failure to pay—Reparation ........... 728 


TERMINAL PRODUCE COMPANY v. WHITE’S PRODUCE COMPANY. 
PACA Docket No. 6988. Failure to pay—Default 621 


THIEL BROTHERS v. JOHN KALIVRETENOS Sons, Inc. PACA 
Docket No. 6709. Reparation—Stipulation ceccesssnsseesssnesenee 464 


THOMPSON, A. M., CoMPANY v. LUKE HENSON. PACA 
Docket No. 7116. Failure to pay—Default 1053 


TRAUTMANN Bros. OF HEREFORD, TEXAS, INC. v. JESSE H. 
THOMAS. PACA Docket No. 6808. Acceptance—Breach of 
contract—Damages 


TROMBETTA, JOHN J., Co., INC. v. GOLDSTEIN & PROCACCI. 
PACA Docket No. 6856. Failure to pay—Defense in- 
adequate 


UNITED Fruit & PropucE ComMPANy. PACA Docket No. 
6481. Petition for reconsideration dismissed 


UNITED FRUIT AND PRODUCE COMPANY v. ASLAN & GIRAZIAN. 
PACA Docket No. 6669. Breach of contract—Failure to 
deliver—Damages 


UNITED PACKING Co. v. CONNECTICUT CELERY Co. PACA 
Docket No. 6741. Rejection not timely—Acceptance—Rejec- 
tion without reasonable cause—Damages 


VALLEY FRUIT & VEGETABLE Co. v. BECKER FRUIT & PRODUCE 
Co. PACA Docket No. 6979. Failure to pay—Default 


VANDE BUNTE Bros. v. BECKER Fruit & PRoDUCE Co. PACA 
Docket No. 7032. Failure to pay—Default 


VENEZIA Bros. v. A. G. SHORE COMPANY. PACA Docket No. 
6965. Failure to sustain burden of proof—Dismissal 


VESSEY AND COMPANY, INC. v. BECKER FRUIT & PRODUCE 
Co. PACA Docket No. 6820. Lack of timely complaint or 
notice of rejection—Acceptance—Liability 


VoLrE, M v. OTIs JACKSON & SON Pro. Co. PACA Docket No. 
6767. Failure to pay—Admission of liability 


WAVERLY GROWERS COOPERATIVE v. Gus SALICOoS. PACA 
Docket No. 7051. Failure to pay—Default 


WERNIKOFF Bros. Co., INC. v. NEPTUNE FARMERS EXCHANGE. 
PACA Docket No. 6747. Jurisdiction of Secretary—Failure 





16 A.D. 


CUMULATIVE LIST OF AGRI. DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 


West INDIES FruIT COMPANY v. BANANA SuppLy Co. PACA 
Docket No. 6906. Acceptance—Liability—Inadequate de- 


WESTERN PACKING Co. v. BIsesI Fruit Co. PACA Docket No. 
GEEG,” agikeeve: Ca Pai — DCLG sss cscs cteceseesetieseecensecthnaancs _ 


Witson, A., INC. v. CHAS. CUTTONE COMPANY. PACA Docket 
No. 6679. Insufficient evidence—Dismissal 


Womack Bros. Propuce v. Max Karas & Co. PACA Docket 
No. 6825. Failure to submit evidence—Dismissal 


Younc, I. M., & CoMpANy v. AMERICAN FRUIT COMPANY. 
PACA Docket No. 7067. Failure to pay—Default 


Young, Leo, INc. v. J. SCHLANGER & Sons. PACA Docket No. 
6857. Admission—Counterclaim—Prior transaction 


ZIMEL FARMS OF TEXAS v. BISESI Fruit Co. PACA Docket 
No. 7104. Failure to pay—Default 


ZIMMERMAN BROTHERS v. JOHN KALIVRETENOS SONS, INC. 
PACA Docket No. 6708. Reparation—Stipulation 


PACA Docket No. 6793. Dismissal—Settlement between par- 


PACA Docket No. 6809. Dismissal—Settlement between par- 


PACA Docket No. 6815. Dismissal—Settlement between par- 


PACA Docket No. 6836. Dismissal—Settlement between par- 


PACA Docket No. 6853. Dismissal—Settlement between 
TIGRE: sccsccccssinscsssccecscseesoiaivion ces beisetac csi tiasicanbsxeprtacobeescsernnctaeiscoaes is 


PACA Docket No. 6855. Dismissal—Settlement between par- 


PACA Docket No. 6922. Dismissal—Settlement between par- 


PACA Docket i . Dismissal—Settlement between 
WET I cccsscssseccosccssvesicsessanaspcbas cepts thot aap ent eee SST 3 


PACA Docket ss . Dismissal—Settlement between 
parties 


PACA Docket 
parties 


PACA Docket 
parties 


937 


925 


949 


827 


816 


716 


940 


466 


176 


870 


399 


664 


276 


176 


399 


276 


492 


953 





1330 


CUMULATIVE LIST OF AGRI. DECISIONS 16 A.D, 


Perishable Agricultural Commodities Act, 1930—Continued 


PACA Docket No. 6977. Dismissal—Settlement between par- 
ra as csi as iccadpencctiiteamtagaetmniee Sanat 


PACA Docket No. 6985. Dismissal—Settlement between 
DOPE ccc acaulescent alasasesbanth 


PACA Docket No. 7007. Dismissal—Settlement between 
NEPENOE — scncineunintansdusnutiomaseadvneetadsd susp ieccbebesininesiaadiae 


PACA Docket No. 7025. Dismissal—Settlement between par- 


PACA Docket No. 7037. Dismissal—Settlement between 
PI 5 a hie eae caecteeaatntidinnssee 


PACA Docket No. 7045. Dismissal—Settlement between 
parties 

PACA Docket No. 7068. Dismissal—Settlement between 
MN hss cece oe sees saine nce tase casos ticcpalan aroepuealacaon os 
PACA Docket No. 7079. Dismissal—Withdrawal of com- 
OI ts css deg cites tates cdipobapten iboeasietensecetiessvanole 


PACA Docket No. 7083. Dismissal—Settlement between 
RUIN cscs ences saccular ensercinsip enn cenipsceoceties 


PACA Docket No. 7090. Dismissal—Settlement between 


MO AIR 9 csasiccsscncinsss seach cose cx seas cesdeabcs ca navanloideccebeneartr 


PACA Docket No. 7115. Dismissal—Settlement between 
MO GLUERIIOO: 5. cscocisauenpkncpbnialatoi abi ensdaoin etek aaaheins ti ctatosttnse - 


PACA Docket No. 7137. Dismissal—Settlement between 
parties 


Page 


958 


1186 


1186 


1086 


1305 





COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937 


BEATRICE Foops COMPANY AND CARNATION COMPANY OF 
OKLAHOMA v. Ezra T. BENSON, SECRETARY OF AGRICULTURE. 
Civil No. 3995, N.D. Okla., February 25, 1957. Ruling of 
SIERRA aiscsccscs i cssecseieiinsce en nneasnccrniesetnclianancia 


HINMAN Farms Propucts, INc., UNITED STATES v. C. A. 
No. 6663, N.D. New York, November 18, 1957. Summary 
Judgment—Directing compliance with the provisions of 
the act and Order No. 27 


Hyceia Dairy COMPANY v. BENSON. C. A. No. 1064, S.D. 
Texas, March 25, 1957. Declaratory judgment—Jurisdiction 


Packers and Stockyards Act, 1921 


Harry C. DANIELS v. BENSON. 242 F.2 39 (7th Cir. 1957). 
Order of Judicial Officer affirmed 
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450 


3-6 456 
9-1 456 
9-1 456 
9-1 456 
24-2 457 
27-98 534 
27-101 1146 
27-114 1146 
27-116 1146 
27-120 1211 
27-121 1211 
27-122 1246 
27-123 1246 
rr 1532 


41-42 1558 
61-12 1598 
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73-2 2158 
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897 Act Docket No. Page Act Docket No. Page 
SE niece, SO TO TAOB cts 6661 611 
pr 2239 14 6667 441 
a 2240 8 6667 870 
oa 2241 5 6669 681 
a 2245 1225 6679 949 
- 2246 977 6681 55 
om 2247 973 6687 732 
a 2248 955 6687 1108 
a 2249 1223 6691 992 
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2 2254 988 6697 42 
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aa 2259 1229 6704 85 
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, 6618 244 6794 261 
| 6614 15 6800 905 
, 6637 349 6801 469 
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Docket No. Page Docket No. 
6807 1008 | PACA... 6911 
6808 919 6912 
6809 870 6913 
6811 253 6914 
6811 610 6915 
6815 399 6916 
6820 216 6918 
6825 827 6920 
6828 951 6921 
6830 1018 6922 
6831 346 6923 
6832 1005 6924 
6836 664 6925 
6837 1055 6928 
6837 1253 6928 
6842 908 6929 
6843 1115 6930 
6844 685 6931 
6851 947 6932 
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6853 276 |: 
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1180 
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1273 
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387 
761 
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85 
937 
1175 
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Act Docket No. Page Act Docket No. Page 

PRC RB iviccicancccnnmnncs ais, ee TEAS | PACD ncccieccciccscrcennes TORT 703 
6979 397 7047 775 
6980 395 7047 791 
6982 437 7048 691 
6983 431 7049 701 
6985 1086 7050 725 
6986 445 7051 743 
6987 1257 7052 737 
6988 621 7053 1142 
6989 439 7055 739 
6990 1289 7056 797 
6991 1135 7058 773 
6994 1082 7060 649 
6996 1124 7062 804 
6998 447 7063 794 
7001 484 7065 730 
7002 479 7066 808 
7003 741 7067 816 
7004 462 7068 
7005 453 7074 
7006 473 7075 
7007 492 7076 
7010 467 7077 
7012 482 7078 
7013 475 7078 
7014 477 7078 
7019 586 7079 
7020 584 7080 
7021 588 7083 
7022 7084 
7023 635 7085 
7025 870 7086 
7026 830 
7027 771 
7028 475 
7028 
7028 
7029 
7030 
7031 
7032 
7033 
7034 
7035 
7037 
7039 
7040 
7044 
7045 
7046 
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Act Docket No. Page Act Docket No. Page 

NG sicieccticnttsienentismess “CLO 1180 PPACA .eciiciccisamnnnmnen TISE 1276 
7134 1144 7149 1281 

7135 1173 7162 1285 

7137 1185 7164 1295 

7138 1261 7165 1283 





CUMULATIVE SUBJECT-INDEX 


JANUARY-DECEMBER 1957 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADEQUACY 
Of petition 


ADMINISTRATIVE PROCEDURE ACT 
Issuance of declaratory Orders UMder .ncceecscoosceecseseseenee 


ADMINISTRATIVE REMEDY 
Exhaustion of 


ALLOCATION 
Authorized use-of-milk classification 


ALMONDS 
Regulation of handling of 


APPLICATION TO DISMISS PETITION 


Denied 
Granted 


BASE RATING 
Computation of 


CHANGE IN A REGULATION 
Does not mean in itself that the regulation before the change 


was illegal 


COLD STORAGE WAREHOUSE 
Not a plant or purchaser 


CONSENT OF HANDLERS 
Not required for obligation to make payments under order 


COOPERATIVE ASSOCIATION 
Determination by Secretary not available in this proceeding 
Operating as handler 
Producer referendum 


| CUSTOM BOTTLED MILK 
Application of pricing provisions to 
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JANUARY-DECEMBER 1957 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


DECLARATORY JUDGMENT Page 


IRIN OE RIN a isicscssscccsas ic ccscssehsecisincascinnseecisinacliainiannmicinaicicctmaicmd © 


DECLARATORY ORDER 
Not appropriate in this proceeding -...cecssesomsssenssesesereenseenssessensensseeneaseeneesss 95 


DELIVERY 


Requires more than shipment to a plant courtyard with immedi- 
ate reshipment from such point 179 


DETERMINATION BY SECRETARY 


Cooperative association qualified to receive marketing service 
I ecco aaaceecercceceosesesieteetoneac ag tceestacouiecsecauetalcinreessislanssascaealiceatsieaciteianiioeaes ease 


DISCRETION 


The incorporation of the surplus milk manufacturing area con- 
cept in the order constituted a valid and reasonable exercise 
OE Ga A TALE AG IO isstecistessccsceeesicetniseanassaieiiiabaasni cients = ae 


DOCUMENTARY EVIDENCE 
Insufficient to support reported classification ..ccccssnemmnmmann 179 


DUE PROCESS 
Payments under order not violative Of  -.eccccecscressseseenmenemenn 1198 


ELIGIBILITY 
Of producers to vote in referendum .1ccecrosnccomesnsconssseeewnscerenereeenneseennnereenenseeneeeees 


EQUALIZATION 
Of the burden of surplus elimmimation ....cceceecersseseseessessseeeeneseuneeeneeesnneeene 95 


EQUITY 
Not included in the “not in accordance with law’ field ................ 286 


EVIDENCE 
MUI ANE BUR RRR OE ais icsicicceescccccntcapcenessceccnsieesing ~ “ae 


GRADE B MILK 
Classification of 
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JANUARY-DECEMBER 1957 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 
HANDLER 


Cooperative association 


Receiving milk from producers is accountable for classification 
OE MURR acsnsassiccscsccassccarsecasscenp since horcetacl sansa genset icc eae tae 


HEARING EXAMINER 
Effect of overruling 


INTERIM RELIEF 


Denied because a suspension of two of the three contested pro- 
visions would not give petitioner any relief and because 
petitioner has no legal right to protest the third provision 
bringing the petitioner’s supply plant under regulation 881 


Denied since the producer settlement fund is available to reim- 
burse any payments made during the course of the pro- 
NOIIRTINGD - :sacscsscssscessicnnsesisancind nian ea ee tiaiicatintaaiciaasdaiacnicania a ae a 


Denied where a favorable decision on the merits is doubtful 


INTERPRETIVE RULE 
TION I ss ssiscscinscesinsnsisciessciacpccniineccsegescaasiaiaaia mamas 


INTERSTATE COMMERCE 
Regulation of intrastate handling of milk. u..cceccccmcmcmememnenenenunne 1198 


IRREPARABLE DAMAGE 


Payments to producer-settlement fund do not constitute 
873, 875, 877 


JUDICIAL REVIEW 


a 


JURISDICTION 
Of court over Secretary 


MARKETING AREA 
Enlargement of 


MOOTNESS 
Oe TIE CIO ist cee eee 


ORDER NO. 3 


Application to dismiss portion of petition granted rcccccsssssssn 3 
Application to dismiss amended petition denied cence 405 
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JANUARY-DECEMBER 1957 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


ORDER NO. 9 
Regulation of handling of almonds 


ORDER NO. 24 
Withdrawal of petition 


ORDER NO. 27 


Application to dismiss petition granted 

Denial of interim relief 871, 873, 875, 877 

Proceeding remanded to hearing examiner for additional 
evidence 

Reclassification of cream delivered to a cold storage warehouse 179 


Withdrawal of petition 


ORDER NO. 41 


Classification of milk moved to a plant outside the surplus 
milk manufacturing area 


ORDER NO. 61 
Application to dismiss petition denied 
Withdrawal of petition 


ORDER NO. 73 
Withdrawal of petition 


ORDER NO. 87 


Producer referendum favoring enlargement of marketing area 
upheld 
Regulation of a cooperative association operating as a handler 1193 


ORDER NO. 98 
Denial of interim relief 


ORDER NO. 113 
Denial of interim relief 
Withdrawal of petition 


ORDER PROVISIONS 
Continue in effect until modified or suspended 
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JANUARY-DECEMBER 1957 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


PETITION 


Adequacy 
Not supported by verifications and affidavits 


PETITIONER 


Right to maintain action 1, 405, 881 


PLANT 
Delivery to a cold storage warehouse does not constitute de- 
livery to a plant 


PRODUCER REFERENDUM 
Favoring enlargement of marketing area 


PURCHASER 
Delivery to a cold storage warehouse does not constitute de- 
livery to a purchaser 


RECLASSIFICATION 


Of cream delivered to a cold storage warehouse 
Of milk moved outside the surplus milk manufacturing area 


RECONSIDERATION 


Dismissal of motion for 


REFERENDUM PROCEDURE 
Requirements met 


REMAND 
Of proceeding to hearing examiner 


REPORT OF HEARING EXAMINER 
Effect of 


RESPONSIBILITY OF SECRETARY 


To make available a sufficient quantity of almonds to meet 
domestic trade demand 


SALABLE AND SURPLUS PERCENTAGES 
In connection with order regulating handling of almonds 
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JANUARY-DECEMBER 1957 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


SECTION 8c(15)(A) PROCEEDING Page 


Scope of 1193, 1209 


SHORT TERM ORDERS 
Capable of repetition 


SPECIAL TREATMENT 
A cooperative operating as a handler is not entitled to special 
treatment 


STAY ORDER 
Pending issuance of further order 


STIPULATION 
Designating record of proceeding 


SUPPLY PLANTS 
Regulation of 


SURPLUS MILK MANUFACTURING AREA 


Validity of provisions concerning 


TRANSFER PROVISIONS 
Application of 


VERIFICATION 


Of pleadings 


COMMODITY EXCHANGE ACT 


ADMINISTRATIVE PROCEDURE ACT 
Requires reopening of hearing to receive rebuttal evidence 


EVIDENCE 
Right to submit rebuttal evidence 


GOVERNMENT AGENCY 


GOVERNMENT RECORDS 


INIOUIR  Si teil lie lo a ie os 
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JANUARY-DECEMBER 1957 
COMMODITY EXCHANGE ACT—Continued 


HEARING REOPENED 
To receive rebuttal evidence 


INVESTIGATORY STATEMENTS 
Made available by virtue of ruling in court decision 


PETITION TO REOPEN HEARING 


REBUTTAL EVIDENCE 
Hearing reopened to receive 


RECORDS 
Production of 


REGISTRATION 


Revocation of 
Suspension of 


REMAND 
Of proceeding to referee 


REPORTING PROVISIONS 
NOTRO RII GONE sa:scsesintsischia sce ecb tacsebe se abeoaao esac 


STAY ORDER 
Pending outcome of court appeal 


STIPULATION BY RESPONDENTS 
As to jurisdiction of Secretary and consenting to an order 191, 779 


TRADING PRIVILEGES 
I OE eiitcnciciienieeenencitescirsininainsiiinnaiiniiiiananaiinnniaiaiitas 191, 495 


VIOLATIONS OF ACT 
Wilful disregard of reporting provisions 


PACKERS AND STOCKYARDS ACT, 1921 
ACCOUNTING 


TUE .cccinnccsiminecinipninintenpdnniioiaiumineiiameisiiiiainmeliil cnt, AA 


130, 669, 782, 956, 968, 973, 977, 1228, 1235 
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JANUARY-DECEMBER 1957 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


ACCOUNTS AND RECORDS 
Failure to keep complete and accurate 


AGREEMENTS 


Restricting competition 
Splitting profits or losses on consignments of live poultry 


BOND 
Failure to maintain reasonable 


BUYING CHARGE 


Failure to assess proper 


BUYING SERVICE 
Not registered to perform 


CLARIFICATION 
Of prior order 


COMMISSION 


Assessing greater or less than that prescribed in schedule of 
rates and charges 


Not allowed where sale is unauthorized 
Unauthorized 


COMPETITION 
Effect of lack of 


CONSIGNED LIVESTOCK 
Improper sale of 28, 498, 669, 973, 977, 1225 


DAMAGES 


Not allowed where no mometary loss is SUfFCTed neceeeeesscsosscsssessesnseseeneesee 982 


DEALER OPERATIONS 


Aiding person not registered as dealer to engage in 973,977 
Person not registered as dealer engaging in 955, 956 


EMPLOYEE 
Selling consigned livestock to 





AGRICULTURE DECISIONS 


JANUARY-DECEMBER 1957 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


EMPLOYEE—Continued Page 


Speculative transactions of 14, 28, 669, 973 


Unauthorized payments to 


FINANCIAL CONDITION 
Unsatisfactory 


HANDLING OF LIVE POULTRY 
Failure to exercise reasonable care and promptness in the 


HEARING REOPENED 
For additional material 


IMPROPER ACTS 
Arranging to buy hogs at less than their correct weight 


Assisting person not registered as dealer to engage in dealer 
ROR AEIOING:isccosciscsscconies secs ets hdc hat cae eciaaensee aE 


Assisting person not registered as market agency to engage 

Hep. renee cet geen ACER VICION sss sass sinscesctastnsccenesieitatat edna . 12385 
Engaging in business while insolvent 120, 988, 1229, 1243 
Failure to comply with shipper’s instructions cece 982 
Failure to furnish reasonable stockyard services 503 
Failure to pay for livestock purchased ...cceecccssnemsoessssuesseeneseee ..988, 1229, 1243 
False and incorrect accounting 956, 968, 973, 977, 1235 
False delivery and gate release O©ders  necreccssemusmusmemnusnrmnmmnmrnmnunn TOO 
Se NN ikea eaiterceninananna eesti aacaee oe 
Giving rebates and favored treatment 
Imposing conditions for use of slaughtering facilities ................ 1089 
TN: CN iiicesscsci citi catches castrate 21, 956 


Improper sale or purchase of livestock 12, 28, 973, 1091, 
10938, 1225, 1235 


Making loans to employees of registered market agencies 

Marking up prices 

Misrepresentation 

Misuse of shippers’ Proceeds -2.nceeceeoessssssoesssssesnsesesessusssseeseennees 14, 118, 123, 977, 1225 
Operating as dealer without being registered ....................23, 26, 955, 956 
Operating as market agency without being registered ................... 139 
Ovdee: or Gimme and. ee ee ee 
Receiving rebates and favored treatment nn ccccccsscsmssssnmnsenensseneseoce 1091 
Restricting competition in the buying of livestock 313 
Selling consigned livestock to employee 





CUMULATIVE SUBJECT INDEX 


JANUARY-DECEMBER 1957 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


IMPROPER ACTS—Cont. Page 
Selling own livestock in competition with consigned livestock .....973, 977 
PRRCIUREI VO: SERTORCUIOIE asccccsscsecsciesentecssessecscnieiss asseteestnseacctmnacabecbaeteds -* GAG 
Unauthorized payments to employee nereccsecscsassssssasessssseussenssassoussanssneenee 21 
Violation of bonding requirerments @.cceeccrecomersssssssssssussssssssassenensetneereenensney . 125 


INSOLVENCY 


ROR E OE ORRIN UE asics esse sacnscsescmveesccecceeeseeenseetoneticarncre 130 
Registration suspended because Of .nedccssmnrununnnnnl 20, 988, 1229, 1243 


LICENSE 


I | a... sasiccsiscessniannanmsinniaindbediniinitnmdiiniichmiis ae 
NS ic 
NNN EE haces cisco ns to oe sista ancepmaetaee a 


LOANS 
To employees of registered market agencies ..cccccmmnmnmnnmnnunn L2S2 


MARKED-UP PRICES 
ea RaW arid etn itemise sissccecsctchscorsestscastaccccbccaetecnieeertmeenniomntins EO 


MARKET AGENCY 
PUI aU vigscohasiniesincasncnmscghadnctasnceiae aaa ccs davncd eercsannelde oascasniacabaedees 


MISREPRESENTATOIN 
To seller of livestock 


NOLO CONTENDERE 
SM OTIDI”"<Srisiaclashitsnicicaseoeniacinsninssiisasaitensadipnelinapeancencematsnomaesiiasienntacnsiintaay aug eee 


ORDER OR TURN SYSTEM 
I a teat 503 


PACKER 


Arranging to buy hogs at false weights o.ccecsecssnssscsssessseuessessssussenseenes a Ws 
Attempting to control purchases Of eeesccscsssssensnemmemenemnmunimunemnn 1091 
Giving rebates and favored treatment ...ceecceccescscesrseesseeernseeenseersseeneseeenesen .- 1089 


PACKER-BUYER 
Buying livestock through persons Other thar o.cseeccscssssssssesseessessssne 
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PAYMENTS 
Te. employes. of market SQOUEG > ccicisiccnciidencentinos 


PETITION TO REOPEN 


MN esse a ae ei ee 


893 


“POOLING” METHOD 
For selling small and odd lots of sheepy -neceesccsmscsscsesessseesessemesnnsemeesnsee . 407 


PRIOR ORDER 
HMI cps cas ucscscsasesescscucssectorcaspbcet clan see ia causa 
RMI sisisss5iss cscs Sccacn cetaceans leaped chia 


PURCHASES 
INGO Sb OREM: COMMUTING: scsi eee 


RATES AND CHARGES 


Continuation of 
117, 309, 417, 500, 502, 567, 668, 671, 785, 891, 964, 1227 


Modification of 17, 
811, 340, 411, 418, 565, 784, 889, 895, 897, 900, 965, 966, 
971, 1096, 1097, 1098, 1100, 1234, 1240, 1241 


REASONABLE CARE 
NE i ON gi cca en 


REASONABLE STOCKYARD SERVICES 
SAN Nc NNR a 52 sccm aig chasis ne coesiecak cael ead mea 503 


REBATES 


NINO 5 ccssscinscsisctisttsentcisitnissianetinieliaae apelin ta el abet aa 
CN CNN i sccsicc insets encase nce stearate 


RECONSIDERATION 


RECORDS 
Falsifying 
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REGISTRATION 
Order amended to delete suspension of 


a a sacle erate 
8, 14, 120, 125, 180, 135, 813, 883, 968, 988, 1223, 1229, 1235, 1243 


Termination of suspension of 406, 987 


REGISTRATION AND BONDING REQUIREMENTS 
I a a caer 23, 26 


REPARATION 
Commission charges 


REPORTING REQUIREMENTS 
Failure to Comply With  ecececsccessssensess 


RESPONDENT 
Change in name of 


SCALE TICKETS 
Showing incorrect weights 


SHEEP 
Practices at stockyard in connection with sale of 


SHIPPER’S INSTRUCTIONS 
Failure to comply with 


SHIPPERS’ PROCEEDS 
Misuse of 


SLAUGHTERING FACILITIES 
Imposing conditions for use of 


SOLVENCY 
Suspension of registration terminated 


SOWS 
Restricting competition in the buying of 


SPECULATIVE TRANSACTIONS 
MG NN Sarr sscseseainssavncesistnersetsocstesessernignrncnsceniorescricinee ig) ay Rp ay OT 
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STAY ORDER Page 
Pending outcome of Court Appeal onceeccecssesesssnseesessnssnseenseneesnneensesnnnssnnnenesss 668 
Vacated 


STOCKER AND FEEDER CATTLE 
Marketing of 


STOCKYARD SERVICES 
Failure to furnish reasonable 


SUSPENSION OF REGISTRATION 
Effective only at one stockyard 


THREATS 
To competitors 


TRADERS EXCHANGE 
Rule of 


UNFAIR PRACTICE 
Failure to render reasonable selling services 
Misrepresentation 
Order or turn system 
Restricting competition in the buying of sows 
Selling consigned livestock to eMplOyee o.nrreeccsesessussesnsssussessssseessssnssenneesne ‘a 


WEIGHTS 
5, 8, 128, 968 


WORKING CAPITAL 
Operating as registrant without sufficient 


YARD RECORD BOOK 
Shipper’s instructions 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ABANDONMENT 
After acceptance 
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ACCEPTANCE 


ey CME SGU a NG a a a cepacia dissanceaetoman 
Diversion of shipment constitutes 


Page 


1055 


244, 


432, 919, 1066 


Failure to complain or reject constitutes 
Failure to give notice of rejection within reasonable time 


constitutes 216, 257, 568, 810, 1037 


ID» sisnsicassoniinsircioniiiteniiatoeniesitiainaiasaimaliiaiaiatatliiaetieiiilaidl = 


865, 


441, 487, 761, 937, 997, 1018, 1055, 1082, 1128, 1135, 1161, 1278, 1289 


ACCORD AND SATISFACTION 
Effected when check was tendered and received as payment in 


ACCOUNT SALES 


Failure to submit 


ACCOUNTING 
Failure to prove unreasonable 


ADJUSTMENT 
On portion of shipment not meeting contract requirements 
Reasonable 


ADMISSION 
Of liability 


ADVANCES 


ADVISE BILLING 
Term of contract 


AGENCY RELATIONSHIP 
Failure to prove 


AGENT 
Acceptance by 
ME RMU IEL, TITEL RNIUUN  gsseccsicccesscxssssossssansecespiinsevsecscssvsrinsccrninioscenssceinipseisnbersnon ‘ 
Principal bound by acts of 
Purchase after inspection by 
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| AGREEMENT Pose 
AT ON cscsciscissccii ences coho lesan anaemia . 687 
Brahe ierseenst onthe ics csseccsscrsecnsnccncemernteinntaseriemmncenstiobenni om 2G 


ALLOWANCE 


NR ices nels lange aS a 244 


ANTICIPATORY BREACH 


Notice of 574, 681 


APPEAL INSPECTION 
Shows breach of warranty as to grade 
Supersedes previous inspections 


APPLICANT FOR LICENSE 
Previous CONAUCE CONSIGELEE  ecrercsssscsssressserssssesssesserssersesesseseaeeeseseneeeneesnmeumen OS 105 


ARBITRATION 
PERU AUS: (Gi COMING csscsssssscssisscsssecesstnceshsntn cesar sees choms tacos 


ASSUMPTION OF DOMINION OVER SHIPMENT 


Bitte Wcetlem: CE CC eciceccssosscsasssiessssesscenssctinsarsnechinTitacbiciasilcciccicaiseng | 


ATTORNEY’S FEE 
SRR CECUIUAE CE CUMING x icsccsisecicsstcsiccceecetcissscininseapeciaintinieioineirntini 


AVAILABILITY 
eI Sa acannon anatase ode deca 


BANKRUPTCY 
NC I aarti cscs acca arenes 


BENEFICIAL OWNER 
BE dntaininnannmncimianimmnninmmammnaaineiet 844 


BILLING 
Tt TI OE ea sisccesicectssnsstnsrtlpsnesdiapnecnlseclassAarieneinticcieeenien a 


BLIGHT 
Mra: OE GION oaiieiiisicisiciccciciasinccisinernieniaatierues. teen et aie 
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BRAND Page 
Breach of contract as to 


BROKERAGE 


RN mart anlar GI aicceteniscitencstineersentennernntenccnsseiatteadaten 844 
BRN WG NTs ar ec ache i cases 360 
SOME RUC ERNE ARTEL: OTA Ei icssssccscsscetseahcosotncctnbesentoiresoercnor 1124 F 
Not allowed since negotiations did not result in valid contract F 
On reconsigned shipments not allowed 


BROKER’S MEMORANDUM OF SALE 


BROWN ROT 
Guaranty against 


BURDEN OF PROOF 
Failure to sustain 1110, 1278, 1287 


CARLOAD FREIGHT RATE 


A aMIN EAD = AED MBS ARNON css cctscsscadacessvetvsec cece saetsensdacbopole saad cea ledincmcaestetancb 421 


CIDER 
Not a perishable agricultural commodity under the act 


COMMERCE 
Interstate 693, 1018, 1061, 1115 
Intrastate 387, 574 


COMPLAINT 


Of party not present at hearing may not be received in evidence 
over objection of opposing party 


CONSIGNMENT 
ene eet i Reece aoe eee LE NEE LITO DRT IR ee 
Failure to prove improper handing of 
Failure to remit proceeds 
Handled with due diligence 
Interstate commerce 
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CONSIGNMENT—Continued Page 
Rather: than: a purcliasc AGrecwnesn’ .ccscicscsccsccccsceusicsssetoncesemstesiisnsiccanenns . 1142 
Sale transaction and not a 


CONTRACT 


Breach of 165, 228, 238, 244, 654, 681, 754, 919, 
927, 997, 1037, 1044, 1102, 1297 


Burden of proof 149, 202, 818 


Failure to prove breach of 
Special circumstances 


COUNTERCLAIM 
Dismissed for lack of jurisdiction 
Failure to follow instructions 
Lack of acceptable proof 


Prior transaction 716, 844 
Sra a ase aaa acta cceet eee 


Suitable shipping condition 


COUNTER-COMPLAINT 
Sale and not consignment 


CROP FAILURE 
Limited to local area 


DAMAGES 


Abandonment of shipment 

Breach of contract 244, 754, 912, 919, 927 
Breach of warranty 719, 851, 1066 
TE OOE. GE TRONS UO: IOUS oisisisncccs cincccsersccocincconnentmasennameemamananedl ‘aii, -e Me 
Failure to deliver 165, 238, 681, 1072, 1266 
Failure to furnish inspection certificate 

Lack of proof 

Loss on resale 

OMAR OU sissies escalates a ac acc 
Nominal 469, 624, 810, 997, 1037, 1161 


Rejection without reasonable Cause  onnceecccccsocsccssssccssrescsrssssesrsssssessssousssseessssoerse —  - 
139, 469, 574, 747, 764, 942, 1024 


Replacement purchase 
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DEDUCTIONS Page 
I ech seceb deta sas cleat 


DEFAULT 
aa sca I a 


DEFENSE 


UNO NN isc casscscecsc cscs aon 421 


Tn adequate cccccnnmnnnmnnnnmnnnunnnnnn 46, 698, 728, 839, 905, 908, 937, 1002, 
1005, 1148, 1180, 1245 


nn MN casera, | 
OT A UTR OL TTR sissies css scesascisesssrcsdiacccasesecteas cei Spree 55 
i ica area eects, Re 


DEFICIT 


RUIN: SOONER ia 
Prior transactions 


DEFICIT RULE 
Freight charges 


DELAY 
In making draft available for PayMent ~..ccccccsnsscsemmenenmumnnennnee 1102 
In transit not caused by shipper jini caacceecccaacepiaales . Mme 


DELIVERED SALE 
Seller assumes all risks of loss and damage in transit. .............. 165 


DELIVERY 


MMIC EO CARI ic scccseisicscceccocnccreneccrccinomrees ey O48, 1072, 1975. 1268 
I I oc a asimrasiecemietaneeneameammauancccoan, “aaa 


DEMURRER 
OTANI RES TUNIS URMUNIN 5scascscaisssaccenninscnsncesosocbaereuadclnctewsosacamcaesascass, NL 


DESCRIPTION 
I ec 


DESTINATION 
RPpraner IIIS SUISUN ODODE i ease 1135, 1289 
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DETERIORATION Page 
ADMOrMAL  ecresseccsesecsreseere 719, 1066,1161 


CISION TR RN ccc ccsncceccsnsssenseecocecto serbia 
Caused by rough handling in transit 


DISCIPLINARY PROCEEDING 
Repeated and flagrant violations 


DISMISSAL 
Accord and satisfaction 
Agreement between parties contemplated all advances 
Claim for brokerage not allowed since negotiations did not 
result in a contract 
Defense proves breach of contract 
Failure to deliver in accordance with contract 
Failure to prove wrongdoing or negligence 
2538, 799, 1257 


Failure to sustain burden of proof 42, 
85, 149, 157, 202, 421, 630, 708, 818, 827, 949, 1110, 
1278, 1287 


54, 

164, 610, 916, 1252, 1253 
223, 

654, 660, 1044, 1102 

373 
849 


Petition for reconsideration 
Rejection with reasonable cause 


Reasonable settlement 
ae “GR GS nets ee 
Settlement 


DIVERSION 
After failure to take possession 
Constitutes acceptance 


DRAFT 
Delay in making draft available for payment 


ERROR 


To strike from complaint in disciplinary proceeding allegation 
concerning transaction upon which a reparation proceeding 


is based 


EVIDENCE 
Admissibility of exhibits 
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EVIDENCE—Continued Page 
New agreement 


EXHIBITS 


Of party not present at hearing may be received in evidence 
under special circumstances 


EXPENSES 


Attorney’s fee 
Inspection charges 
Repacking costs 


Storage charges 


FINANCIAL INABILITY 
As a defense 


F.0.B. ACCEPTANCE FINAL 
Rejection 


F.0.B. SHIPPING POINT 


Grate at destination 
Grade specifications 


F.O.B. TRANSACTION 
Breach of suitable shipping condition warranty 
Damage in transit 
Failure to prove breach of warranty 
Risk of damage or delay 


FREIGHT CHARGES 


a 611 
Jurisdiction of Secretary 
Liability 


GRADE 
Defects caused by mishandling after delivery 


Not guaranteed to destination in an f.o.b. shipping point 
transaction 


HEARING REOPENED 
To receive additional evidence 
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INSPECTION _— 
Purchase after 270, 487, 605, 685, 787, 1066, 1115 


INSPECTION CERTIFICATE 


SCOR Ra MUNI ON ice sececsepesanccaccssonaomconsnmetnnanasoeearmaamanenian 1049, 1155 

Contract called for copy of 

Made null and void by an appeal inspection Certificate ccc 

Official notice 

Where findings of inspection certificates differ, the conflict is 
resolved in favor of the Federal inspection 


INSPECTION CHARGES 
Allowable expense 


JOINT ACCOUNT 


Loss to be shared equally 
Diierame OF Leama icccevsscneoseenssrsiorrsor : 


JURISDICTION OF SECRETARY 
I I ro cicsccssccecrscieenmncieictesssces aguante eee ..090, 844 
WURURGRUE: COTATI aii sicisiae aeccsneresceciepicrccenoneseoeseamca areata . 693 
RAD GGUGEO COUN sisicscccctecssiiscsssesnssstciscinbnstcc cache Ratessanlaaaoahe 387, 574, 685 
No showing of interstate MOVeEMEME o.cceecssccscsrsesneeesrseessseemeeessecesssensesenesenese . 1248 
Where party is not licensed or subject to license under the act 87 


LIABILITY 


NARI: « siscissiscesisnsnsccsasaak cists de sisi taeaiicaajeeabataen 216, 
432, 441, 937, 997, 1018, 1082, 1128, 1135, 1161, 1273, 1289 


ATID OE sss secscetsncscsiscicsssnccstsnnsilonn htaccess capac . 884, 
467, 611, 716, 792, 806, 1027, 1142, 1271 


TAINO cscs oscansesiaeseessceoeinosceaesiscssreicenepprelsiaeananipteneten ee ame 
WRB: CUI accscsssesesscsssisariaissssecssancasnnsslnsaeseneeseesaialcapaecteaamitiaeets SE 
I CN ii icc ccna appeals eae 844 
TOTDE GOOG: REVO CIE  cesssccccssecereccrsesiscessconnccrseesseniiorosaentansnesssseoecengaatioctee =k Ge 
Tae CB IN isis carn cscactcasnes basco soeebnaeipa aac a aa < SO 
Protics: of reieetiot: wb Cie ccs tccceccccemes 810 
Purchase after inspection 487, 605, 685, 787 

244 


Where notice of rejection 18 mot given oneceecesccmscccssnsensesesseeessessnsteeneeeenee ..257, 568 


LICENSE 
Application for granted 
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LICENSE—Continued Page 


Denial of application for 886, 645, 705 
BROW CCRC OTL OL cscs cscscssccssesorsnscerenensevsnnoesenerssee Oy BO, 170; SIL, S80, 1268, 108 


NN 0 ease eo aneeaoencalediecneiauneee 649 


LIMITATION PERIOD 


Counterclaim filed within 
UAT OW MMU T COONAN ATAG TUDE WUT T REIN assis sesnsctssoscessecearescsnsccsnsstonssenssnensecensnentn 1135, 1289 


LOSS OF PROFITS 
I cece seebnetienancta amare 


MARKET VALUE 
a 
SII III,” ciasencietintiialanisiindalidaiiimiaiiaiaaiiiimaiimnmionins. aa 


MERCHANTABILITY 
mare RO NE iia isceiesh chee ocemcncomretmceooceascromerbotoe ue 61, 1061 


MISHANDLING 
Oe i a a 


MUTUAL AGREEMENT 
NS EN eS EES SE OTR EEL SSO ETT 


NEGLIGENCE 
Failure to prove 
NN scsi aunt 


NEW AGREEMENT 
Adjustment Cea cae uashandeceananet 878, 1049 
HID CE ION ss sceiscsccnccsccrcecscecusstinstsesnit sci aetsaicelsscpadeaansseanesinsiob a 
Failure to prove si casteaniass 708 
I isco taipmnscaoepssnbiiie we S11, 844 
Ire NUR NNN N95 sscssssipssnslscbinsonbionccmobonocctlousetipaosoni 1297 
PGROCUNON OR GOCR YOR PLOUICO | access osiestcncscrcrsecuseerccenstvrcetninneecssiornercmecen © BOD 


NOTICE OF BREACH 


I RR a a 75, 216 
TO a a 624, 919, 1008 
UIRPORBONRD IO Mela It GIVI an acnncrscscercecresrmrenersecrorenmremcersenionere «OAD 
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NOTICE OF REJECTION Page 
Te CR cncenenennemseneninnniiinminnnintaiaininitian 216, 257, 810, 1037 


OFFICIAL NOTICE 


TaN: ATTA NR ssissesssissscsssinccsasissnincnesesienncaenncnacbcceestiem ance 42 
ME WI seins ra iicssscesssccasncehcsen css snccaaasiacieinlanacl aaa adenoma . 690 


OPPORTUNITY FOR HEARING 
Be BT Gi I wissen cicero 


PRINCIPAL 
i Ti Gate OE: OE ric ceeccreeememeionen 


PRIOR ORDER 


MM csisscsscnssassiisscasctessccies cscs atic dpeleaniglee eae tae 


PRIOR TRANSACTION 
I srsrssccsccesissccin denis assoc ada siamese 


PROFITS 
AI IE cnssnsscncencesenerennsencenneenncieenetateteeaeepmaiasniaiiiaeiaittini 157 


PRORATE DELIVERIES 
Canton. of fromans Loads: Uda tey  sscesissisccscessisscsscenoscsnneisvscsssiectssvemnsceesceeieenstn 1266 


PROTECTION 
OS ossicular seuss iasietecasomen scans 


PURCHASE 
BE BI ecsstonirnneresicerinncnninsinionninnnciatininssiiatinna 487, 605, 685, 1115 


PURCHASE PRICE 


MRI Mi NAN scccsscsssonlonsasssinncincssccsdacsactocs taste otal lecc ea eee 


REAL PARTY IN INTEREST 


Agent acting for undisclosed principal 
IN asec acs ccsece eset see ps ececanearnbap naan 1124 


REASONABLE TIME 


Failure to accept delivery within 
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REASONABLE TIME—Continued 


Failure to give notice of breach within 
Failure to give notice of rejection within 


RECONSIDERATION 


Dismissal of petition for 
610, 916, 1101, 1108, 1166,1252, 1253 


REJECTION 
NN I a ace cece 75, 
216, 257, 568, 708, 810, 1037 
223, 
574, 654, 660, 1044, 1102, 1297 


OP RUEAMIIRG MAMI RUBIN ins ccissscssscccnsccsusssppccsshaessoacdctasspcccsoeceamap cae 4 59, 
139, 469, 747, 764, 810, 942, 1024, 1037, 1077 


With reasonable cause 


REMAND TO HEARING EXAMINER 
To reopen hearing for additional evidence 


REOPENING 
I a a a 790, 791 


REPARATION 
EE ace oe ener 51, 464, 466 


REPLACEMENT PURCHASE 
IE - ireiccinenintircesncinisininnenentisncnnenmnunninmninmmnnninsianisidhiioie’ 165, 238, 1175 


RESALE 
IN: | Silsnitvnssensinarcesnniibassisiniancitniiieitinnitianistinatiataativeiia 55, 270, 469, 574, 747 


Expenses 


RESCISSION OF CONTRACT 
Assent to 


RISK 
Of damage or delay 


SALVAGE 
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| SALVAGE ACCEPTED 
Failure to prove damages 


SETTLEMENT 
Dismissal 


| SIZE 
Breach of warranty as to 


STATUTE OF FRAUDS 
Massachusetts 
Mississippi 
Missouri 
a SE a aeceecencieesscceettetesccceecpsesesalieceeeeennneeeenitaiacmmmmaanae 7 
South Carolina 


STATUTORY PROVISIONS 
Failure to comply with 


| STIPULATION 


RNIN cca cnc taseescutanacancaesiisbsscpctaes ics ecapstcbncaeaocdeastcaoeeaaareaeatana 51, 464, 466 


STORAGE CHARGES 
Expense 


SUITABLE SHIPPING CONDITION 
WMI “00 a rc ceeces peer eerencageneniceioemoeeaeaae a 


487, 660, 719, 851, 1008, 1055, 1066, 1135, 1161, 
1169, 1289 


TARIFF RULES 
mE SN a cee 


TIME 


From which to compute damages 


TRADE USAGE 


NT, TRON i csssssctsiainsasruissiisasbaisclcasnicinibitacigtlaaaaiiaiaa anima, «an 


TRANSIT 


Loss or damage in 165, 1297 
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TRANSPORTATION Pog b 


Service and conditions TOrwmal oscerecscoossrseneeneennvenssercesnsseneeisoienstessesoumeacene 719, 851 F 
Service and conditions mot moral)  .npceecscccsoocccsrccccensssccerneceernseeernsstenmsesesseenee oF 


UNDISCLOSED PRINCIPAL 


PRIN TRO SR receccnc Pieces casein aca cea tiandaaabaacnbiencanusmenacnmcnane 


UNDISPUTED AMOUNT 
NN a a coe reece. Cn 


UNIFORM SALES ACT 


Liability for breach Of Warranty cccnccnrccncncmemunnnunimnumenencnnnmnnnn 1008 
Notice of breach within reasonable time 


VIOLATIONS OF THE ACT 


ATARI CE RIOTING iss csccsessscessasscesacessccnssceneioncs chicane dioimsomsatias 1055 
Breach of suitable shipping condition warranty 

Failure to accept delivery 

UNNI RO OUI assis csinccistiassspcesaelacceesn cabs Sais enterica 170, 649, 830 


0s 
238, 681, 912, 1072, 1175, 1266 
Failure to keep proper books and records 649 
TRI 00 SI sicciscsssncessciasescsacesctinaainckecasclncn caicipaaaenelleen aaa gaat sinsies — 
85, 42, 49, 52, 65, 75, 80, 88, 90, 92, 144, 146, 198, 200, 207, 
209, 211, 216, 228, 282, 234, 286, 261, 266, 268, 342, 344, 346, 
858, 360, 368, 365, 369, 377, 879, 381, 384, 387, 390, 392, 395, 
897, 419, 426, 481, 487, 489, 445, 447, 458, 456, 458, 462, 467, 
478, 475, 477, 479, 482, 484, 487, 568, 584, 586, 588, 605, 611, 
619, 621, 635, 649, 652, 674, 676, 678, 685, 689, 691, 693, 696, 
698, 701, 708, 712, 714, 716, 725, 728, 780, 782, 737, 7389, 741, 
743, 746, 761, 771, 773, 787, 792, 794, 797, 802, 804, 806, 808, 
816, 830, 833, 835, 837, 839, 842, 844, 857, 859, 861, 863, 8665, 
867, 902, 905, 908, 917, 925, 933, 985, 9387, 940, 947, 992, 1002, 
1005, 1008, 1018, 1027, 1030, 1032, 1058, 1061, 1066, 1082, 1122, 
1124, 1128, 1139, 1144, 1146, 1148, 1158, 1159, 1161, 1169, 1178, 
1180 1245, 1248, 1254, 1261, 1268, 1271, 1278, 1276, 1281, 1283, 
1285, 1295, 1802 


Failure to ship produce meeting contract specifications 


Rejection without reasonable cause 
139, 469, 574, 747, 764, 810, 942, 1024, 1037, 1077 


WARRANTY 


NR a et 4 469, 
624, 660, 719, 810, 851 
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| WARRANTY—Continued Page 
Express 

Implied 

Suitable shipping condition 


WORDS AND PHRASES 


Experimental DOX -nccccsessssssusssssnssensnstennenneursntsenmsnsunnsnerensnnnnnmennnnnit 747 
Good quality 

Guaranteed to chip 

Medium onions 

Outstanding 

Premium lettuce 

Reasonable time 





